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Section 22 of the I. C. Act and Transportation 
for the Federal Government + 


A Review of Its History and Development, Practical Uses, Govern- 
mental Policies, and Legal Problems Incident to Practices 
and Procedures Followed Thereunder 


By Epwin W. CrmoKkowskKI * 
I 
History and Development of Section 22 


In recent years section 22 of the Interstate Commerce Act’ has 
been the object of considerable attention and suggestions for revision 
among shippers, carriers, and public agencies, due to increasing reliance 
upon its authority for the issuance and application of special rate and 
service quotations or tenders covering the movement of property and 
passengers for the Federal Government.? The inclusion of section 22 
in the original Act, as approved on February 3, 1887, did not, if con- 
temporary reports are to serve as a trustworthy guide, create much 
notable comment or controversy. Although according to the old rule 
of statutory construction, the sovereign Government is not subject to 
the general provisions of a statute not making specific reference to it,’ 
the legislators obviously decided that in order to remove any doubt as 
to such exception it would be better form to establish a definite exemp- 





+ In this article the writer does not intend to commit his office to any point 
of view that is stated. 

*Mr. Cimokowski is Assistant General Counsel, General Accounting Office, 
United States Government. A.B. in Bus. Adm., George Washington University; 
LL.B., Southeastern University; LL.M.., National University. He is a member of 
the Bar of the District of Columbia. 

149 U. S. C. 22. While this article will use the broad terms “section 22” and 
“section 22 quotations” or “tenders,” within the terms of part | of the Act, it is 
also intended usually to comprehend and denote similar authority contained in the 
related provisions in 49 U. S. C. 317(b), 906(c) and 1005(c), concerning motor 
carriers, water carriers, and freight forwarders, respectively. 

2 The |. C. C. received, indexed, and filed 20,296 quotations or tenders submitted 
pursuant to section 22 during fiscal year ended June 30, 1959. 73rd Annual Report 
of the I. C. C. submitted to Congress December 1, 1959. The term “tender” is 
now widely utilized by Government shipping agencies in place of “quotation.’ 

3Sutherland on Statutory Construction, 3rd ed., vol. 3, section 6301. Note, 
however, that no similar preferential treatment is spelled out in the Civil Aeronautics 
Act of 1938 (now Federal Aviation Act of 1958), 72 Stat. 806. There has been no 
serious challenge to the premise that exemptions from tariff rates are not permitted 
unless within the explicit authority of that Act. The conference committee on 
S. 939 (P. L. 85-246, a Stat. 564) requiring the filing of section 22 quotations with 
the I..C. C., noted that while section 416(b) of the Civil Aeronautics Act of 1938, 
49 U. S. C. 496(b), may not contain sufficient authority with respect to transportation 
by air carriers for the United States, the question whether that Act should be 
amended to provide language comparable to that of section 22 is a matter for 
further consideration. House Report No. 1171, 85th Cong., Ist Sess., August 14, 1957. 
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tion for governmental bodies, among others, from adherence to the pro- 
visions of the regulatory statute. The Cullom bill * survived any change, 
in meetings between House and Senate conferees, insofar as transporta- 
tion free or at reduced rates for the United States, State, or municipal 
Governments is concerned. Hardly any mention of section 22 is made 
in the protracted debate and discussions over the Cullom bill. Most 
of the spirited argument seemed to center on the provisions prohibiting 
pooling and unjust discrimination, the nature and powers of the regu- 
latory body, and the long-and-short-haul section. 

It has been said that section 22, insofar as the Federal Government 
is concerned, was originally intended only to provide a lawful method 
of extending the rate concessions which had been given to the Government 
by the land-grant railroads for many years prior to the inception of the 
Interstate Commerce Act,® but apparently there were other reasons. 
Pertinent in this connection is the fact that a specific reference to the 
transportation of persons for the United States free or at reduced rates 
was not added to section 22 until September 18, 1940. The Land-Grant 
Acts almost invariably reserved the privilege of free or reduced rate 
transportation for United States property and troops, but, of course, 
there were many lines, particularly east of the Mississippi River and 
north of the Ohio River, which were not the beneficiaries of land grants 
from the Federal Government.® 


4S. 1532. 49th Cong., 2nd Sess. In the Cullom Committee report, January 
18, 1886, accompanying S. 1093, the last Senate predecessor of S. 1532 (which became 
law, 24 Stat. 379) various state statutory provisions and railroad regulation practices 
are reviewed. Apparently, the legislative practice of specifically authorizing reduced 
rates on freight carried for the United States was not standard with most states 
and territories. Nevada, in an act of 1879, did so provide. Senate Report No. 46, 
49th Congress, Ist Session. 

5 See report of hearings on S. 939 and other bills, before the Subcommittee on 
Surface Transportation, Senate Committee on Interstate and Foreign Commerce, 
85th Congress, Ist Session, April 22, 1957, p. 266. Representative Reagan of Texas 
introduced a series of bills for the regulation of interstate railroads beginning in 
1878. After one of these, H. R. 5461 was approved by the House, Senator Cullom’s 
bill (S. 1532) was passed by the Senate on January 30, 1886. Both bills expressly 
excluded application of any of the provisions of the proposed legislation to property 
handled for the United States free or at lower than published rates. Extensive 
amendments were added to the Act of 1887 by an act approved March 2, 1889, 25 
Stat. 855. Section 22 was then modified to read that “nothing” in the Act shall 
prevent free or reduced rate transportation for the United States. It would seem, 
therefore, that the Congress then desired that all other provisions of the Act, not 
otherwise excluded, would apply to voluntary or negotiated concessions to the 
United States. 

6 Transportation Act of 1940, 54 Stat. 898, 900. In Baltimore & Ohio R. Co. 
v. Thompson, 80 F. Supp. 570 (1948), affirmed 180 F. 2d 416, the court noted that 
the railroads which had no land-grant mileage were under a competitive disability 
with those having received grants and that to meet this competition the non-land 
grant carriers (at about the beginning of the 20th century) started making equaliza- 
tion agreements with the Government under section 22. 30 Op. Atty. Gen. 38], 
noting that transportation for the Government free or at reduced rates under section 
22 at the time under consideration (1915) was limited to “property,” construed 
the Interstate Commerce Act as not forbidding a contract for the movement of 
troops at less-than-tariff rates. This was in line with Interstate Commerce Com- 
mission Conference Ruling No. 218, April 1, 1913. 
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For many years prior to 1946, the railroads and the military 
agencies negotiated joint military passenger equalization agreements, 
and the so-called land-grant equalization agreements seem to have been 
the principal and continuously employed product of section 22 until 
World War I brought an upsurge in Government traffic.’ In fact, there 
seems to have been no outspoken opinion for revision of section 22 to 
limit or eliminate Governmental privileges, until the backwash of the 
depression years brought the realization that the Government was then 
the carriers’ best single customer. Truck competition and regulation 
about this time may have served to stimulate increased dependence by 
rail carriers on the relatively quick, simple, and sometimes temporarily 
confidential method of maintaining business advantages. In their turn 
the truckers perceived (not always with commendable vision), profits 
and good will gains in agreeing to protect the lowest net land-grant 
rates applicable for railroad transportation. Most interested carriers 
were reluctant to do away with this convenient device of doing business 
with the Government. The adverse economic effect of the land-grant 
deduction burden, with its inevitable equalization corollary, inspired 
the marshalling of railroad industry forces in the Thirties for a campaign 
of previously unmatched vigor to gain Congressional approval of land- 
grant laws repeal. It was not until October 1946, however, that land- 
grant deductions were completely eliminated.® 

If, as the courts have said, section 22 is declaratory of the common 
law,® it becomes the problem of the legislature to determine whether 
the political, social and economic conditions which justified prefer- 
ential treatment and accommodation for the sovereign government 
and other special classes of shippers continue to exist in essentially the 





7An interesting opinion of the Attorney General of the United ong con- 
ditionally approved an effort to dispense with land-grant deductions. The Army 
had negotiated a special arrangement with a land-grant railroad which provided 
that no deductions would be made for land grant. This was found to be valid 
provided that adjustment was made in the contract price for the land-grant deduc- 
tion. The negotiated instrument had to reflect, in terms or impliedly, that allowance 
was made for land grant. 16 Op. Atty. Gen. 607 (1878). By World War II, 
however, the popularity of the land-grant exclusion clause in section 22 quotations 
did not suffer because of the potential challenge as to the legality of its form, 
since the quotation-covered services were usually distinguishable from tariff covered 
services. The Government is entitled like any other shipper to regular tariff rates 
and a contract resulting in payment of more than a net land-grant rate obtainable 
through regular tariff procedures would be, as to the excess, a gift of public money 
oe therefor. 19 Comp. Dec. 208 (1912); ibid. 762 (1913); 8 id. 

( ). 

859 Stat. 606, 49 U. S. C. 65. The Illinois Central Railroad was the first rail- 
road aided by a Federal land grant—in 1850-51. Hadley, A. T., Railroad ee oo 
tation (1885), page 37. The War Department appropriations act of June 7, 1924, 
43 Stat. 477, 486, required the Secretary of War to pay just and reasonable rates, 
but not more than 50 percent of tariff or special lower rates, for the transportation 
of United States property or troops over land-aided railroads. Earlier appropriation 
acts starting with that of March 3, 1879, 20 Stat. 390, had somewhat similar 50 
— limitations. This was permanent law until the general repeal in 1940 and 

9 Interstate Commerce Commission v. Baltimore & Obio R. Co., 145 U. S. 263; 
Nashville, C. & St. L. Ry. v. Tennessee, 262 U. S. 318. 
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same way and in the same laissez faire atmosphere that began to per- 
meate business enterprise as the smokestacks of the Industrial Revolution 
darkened city skylines. In this kind of atmosphere English railway 
legislation took shape and furnished the mold for the I. C. Act. The 
English prototype, compounded of a variety of experimental laws start- 
ing in the middle 1800’s, contained explicit preferential provisions for 
government transportation ?® and it was no accident that Congress, 
sensitive, as it always has been, to the needs of the military and postal 
services in peace and especially in war laid the groundwork, in section 
22, for preferential rate and service adjustments which in recent years 
have assumed proportions hardly foreseeable in the year of creation. 
Before the Interstate Commerce Act, strict adherence to such tariffs 
as published by the carriers was notoriously lacking in enthusiasm, 
since the practice of rebating was frequently employed and was an 
important factor in instigating state and federal regulation. The Cullom 
Committee report and the debates on the floor of the House and Senate 
at the time the Cullom bill was under consideration show that the 
practice of rebating was freely confessed ; not all as freely condemned it. 
Government procurement officers are at all times charged with the 
duty of obtaining goods and services at the lowest available cost, bearing 
in mind the responsibility and reliability otherwise of the contractor, 
and it was not uncommon for Government traffic prior to 1887 to move 
at rates established by contractual arrangement before any particular 
movement occurred.‘ Whether traffic is moved at tariff or lower 
negotiated rates, however, payments are not permitted prior to proof 
that the service was performed.’? Nevertheless, the lack of mention of 





10 For example, see section 6 of the Cheap Trains Act, 1883. 46 and 47 Victoria, 
Chapter 34 relative to military and naval passenger fares; also, see part II, section 
24(12) and (13), Act of August 10, 1888, 51 and 52 Victoria, Chapter 25, relative 
to the conveyance of mails and war office stores. 

11 The conflicts which arise as to the authority of Government accounting officers 
to limit payments to reasonable rates without first having obtained an |. C. C 
ruling are not new. The early practice, although recognizing the exclusive jurisdic- 
tion of the I. C. C. in this area, reflects the belief that the accounting officers should 
not be forced to take the initiative to obtain the necessary ruling and that the 
burden was on the carrier to show entitlement to the charges billed. Apparently 
the land-grant deduction element helped to lend credence to this view, since the 
allowable rate was somewhat lower than a particular tariff rate. 

20 Comp. Dec. 206 (1913); 19 id. 208 (1912); cf. 

20 Comp. Dec. 769 (1914) 

P. L. 85-762, 72 Stat. 859, removes any doubt as to the necessity for applying to 
the I. C. C. when a question of reasonableness arises. 

12 Section 3709 (41 U. S. C. 5) and Section 3648 (31 U. S. C. 529) Revised 
Statutes, the first requiring advertising for purchases and the second prohibiting 
payments in advance of goods and services. Procurement authority now exercised 
by the Department of Defense, Atomic Energy Commission, the General Services 
Administration, and others, is specifically exempted from the requirements of the 
advertising and advance payment statutes in certain situations. Common carrier 
services of various kinds ordinarily are not subject to the advertising requirement, 
but it has been found necessary to make special provision for exclusion of such 
—- as in section 321(a) of the Transportation Act of 1940, 49 U. S. C. 

a 
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section 22 quotations in early I. C. C. reports leads one to conclude that: 
there was not any significant volume of Government traffic, and 
differences (except where land grant was involved), if any, between 
Government and other rates merely scratched the surface of the trans- 
portation economy. For many years they apparently were insufficient, 
in ultimate effect on the revenues and operations of the carriers, to 
provoke any criticism from either industry or the railroads. 

The rumblings of discontent with the existing form and use of 
section 22 grew more pronounced after the repeal of land-grant deduc- 
tion requirements effective October 1, 1946, and various bills were 
introduced in Congress beginning in 1950, with the purpose, at first, 
of attaching a conclusive presumption of reasonableness to the negotiated 
rates, and, later, to repeal the reduced rates provision insofar as the 
United States, State, or municipal governments are concerned.!* Most 
of the Government agencies have lined up against revision of section 
22 in the manner thus far proposed. The Interstate Commerce Com- 
mission has consistently supported legislative proposals restricting or 
repealing the reduced rate provision, maintaining that tariff procedures 
for the establishment of Government rates would place it on an equal 
footing with commercial shippers and overcome the objection by such 
shippers that low rates to the Government have the effect of increasing 


13 The following list is not all-inclusive, but identifies most of the measures 
introduced in Congress between 1950 and 1957, when efforts at circumscribing 
Government preferences were diverted to the successful promotion of legislation 
making the United States subject to the time limitation provisions of section 
16(3) and comparable sections of the I. C. Act. P. L. 85-762, 72 Stat. 859. 
S. 4067 and H. R. 9503, 8lst Cong., 2nd Sess. (1950); S. 2355 and S. 2653, 82nd 
Cong., 2d Sess. (1952); S. 2653 would take away section 22 reduced rate privileges 
from household goods. S. 904, which failed of passage in the 83rd Congress, had the 
same purpose. S. 906, 83rd Cong., Ist Sess. (1953). This bill, approved by both 
Houses, contained a so-called finality of contracts or conclusive presumption of 
-- ocrcaaaaas provision. It was vetoed by President Eisenhower on September 2, 

54. 

H. R. 4504, 83rd Cong., Ist Sess. (1953), H. R. 8029, 83rd Cong., 2nd Sess. (1954), 
S. 543, S. 2114, and H. R. 6141 and H. R. 6142, 84th Cong., Ist Sess. (1955), 
H. R. 525, 84th Cong., 2nd Sess. (1956). The last six bills proposed to prohibit 
reduced rates for the transportation of Government property. 

S. 377, S. 939 and H. R. 3233, 85th Cong., Ist Sess. (1957). These bills started 
out as proposals to limit reduced rate authority for the United States to time 
of war or national emergency and contained the finality of contracts provisions. 
H. R. 3233 was later changed to remove household goods from section 22, leaving 
reduced rate authority otherwise in the law, but the finality of contract provision 
was retained. S. 939 was later changed to require only the filing of section 22 
quotations with the I. C. C. and the disagreement of the House and Senate on 
the bills as passed was resolved in joint conference by the adoption of S. 939 with 
a further amendment to exempt subsequent quotations made pursuant to agree- 
ments under section 5a of the I. C. Act from the Antitrust laws. After some heated 
debate, revolving about the effect of the antitrust exemption, S. 939 was passed 
and enacted as P. L. 85-246 (71 Stat. 564), effective August 31, 1957. 

S. 1448, 85th Cong., Ist Sess. (1957). Proposed to exclude reduced rates privilege 
from Alaskan traffic, but the later Alaska Railroad bill restored the section 22 
privilege—S. 1508, 86th Cong., Ist Sess. Passed Senate January 26, 1960. 
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their transportation bills.‘* In the long view it would seem that where 
Government operating costs generally are kept down, the benefit, if 
relatively minute and spread thin, is shared by all taxpayers, although 
such benefit may be offset or counterbalanced by the higher transporta- 
tion charges and consequent higher prices that some of those taxpayers 
must pay for their necessities and conveniences. 

An abrupt shifting of attention from legislative proposals to cancel 
authority for reduced rate transportation for the Federal Government 
to generally unopposed proposals for insuring that adequate publicity 
would be given to section 22 quotations seems largely to have been 
prompted by the lack of conclusive or convincing evidence that a sound 
basis existed for a drastic revision of section 22. The accumulation 
of section 22 information at a central point, the I. C. C., was expected to 
provide a proper basis for a significant analysis.‘° The material thus 
to be provided was expected to furnish an adequate basis for a determi- 
nation as to the wisdom of and justification for excluding the United 
States from the reduced rate benefits of section 22 or immunizing such 
rate from later attack as to its applicability or reasonableness. 

The issue is one which cannot be settled by generalized conceptions 
and random examples of the kinds of agreements made under section 22. 
Whatever may be the final outcome of the standoff struggle for and 
against continuation of section 22 in its present form, sound economic 
and business judgment, as well as the need for equal treatment of all 
equally situated, should play the major role in the concluding legisla- 
tive product. The opponents of section 22, as available for Government 
traffic, declare that equality in treatment would seem to justify narrow- 
ing the use of section 22 as a rate-setting vehicle. But no support of 
section 22 will take issue with its reformation in proper perspective. 
If it is established beyond all doubt that the United States is in effect 
being subsidized by commercial shippers in its transportation require- 
ments, the subsidies should be ended, even if tariff publication of all 
rates (with the possible exception of those on classified materials subject 
to rigorous security controls) on Government traffic could be expected 
to increase administrative costs due to publishing procedures and to a 
possible upsurge in the number of proceedings for reparation or adjust- 
ment of tariff ratings and rates. 


14 This objection was the subject of considerable discussion during the hear- 
ings on S. 939 and H. R. 3233, 85th Cong., Ist Sess. The data and information 
produced by opposing interests was assessed in House Report No. 677 (on H. R. 
3233), July 1, 1957, page 6, as follows: 

“It is obvious at this time from the record that a conclusive determination 
cannot be made of the extent to which the Federal Government is receiving rates 
lower than comparable commodity rates would be or what additional cost to the 
taxpayer in the form of higher transportation charges might arise through the 
repeal of section 22 or a limitation of its use to times of war or national emergency. 

15 Senate Report No. 410, June 6, 1957 (85th Cong., Ist Sess.) accompanying 
S. 939, reflects the expectation that studies would be made by the I. C. C. and 
other Government agencies and private groups having an interest in section 22 
and that such studies would serve to show the actual results of using section 22 
authority. 
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Since it is unlikely that the argument over the ‘‘to be or not to be’”’ 
of section 22 on Government traffic will subside in the years ahead 
and since hasty adoption of sketchily supported proposals for repeal 
could be imprudent and possibly not in the best interest of the nation’s 
taxpayers, it might be well for the principal shipping agencies of the 
Government to maintain a continuing study of section 22 quotations 
and tenders looking (1) to their segregation or tabulation according 
to types or modes of carriage; (2) to their voluntary or nonvoluntary 
nature (If submitted in response to an informal invitation or suggestion, 
the tenders should be classified as nonvoluntary.); (3) to the kinds 
of articles and services involved, with reference also to the fact whether 
or not the articles are covered by existing tariffs applying between 
the origins and destinations involved; (4) if covered by tariffs, to the 
differences in the tariff and special charges, and, if not covered by tariffs, 
to comparisons of charges applicable on articles having similar trans- 
portation characteristics; (5) to the total tonnage covered by particular 
quotations; (6) to the distribution of section 22 traffic among the 
various modes of carriers, that is to say, how much tonnage hauled 
under section 22 moved by rail, motor, water, ete.; (7) to any special 
conditions which made resort to section 22 imperative in any particular 
instance; (8) any basis, as by ton-mile and car-mile earnings, for estab- 
lishing the compensatory or noncompensatory nature of particular 
section 22 quotations, as may be useful in arriving at a scientific and 


rational judgment for necessary action. General assumptions of unfair 
advantage at the expense of the shipping public are not enough to 
diseredit or break down a special rate machinery geared to the needs 
of Governmental operations—which acts through agents who must 
constantly operate in the spotlight of the manifold laws and regulations 
controlling their conduct and method of doing business for their many 
stockholders, the taxpayers. 


II 
Uses, Types, and Functions of Section 22 Quotations 


Prior to the Deep Depression, section 22 quotations seemed to 
have been used on a minor scale where published tariff rates were not 
available for the transportation service involved. Thus, movements 
of troops and their equipment and impedimenta, often being on a large 
seale, in expedited service or over special routes, or between points and 
places not named in published tariffs, would create the need for prompt 
arrangement between the Army and the railroads at what the parties 
concluded were reasonable and compensatory rates where none were 
published. Quotation procedures would be inexpensive and immediate ; 
in addition, retroactivity was (and is) legitimate. Articles such as 
Government stamped postal cards on which specific commodity tariff 
rates were scarce, if available at all, would be handled under special 
quotations. As already indicated, Land Grant Equalization Agreements 
were a major incident of section 22 authority.'® 


16 Consolidated Passenger Agreements were initiated between the railroad 
associations and the War Department beginning in 1911. The freight departments 
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While the equalization agreements were gradually expanded to 
include practically all traffic for which an equalizing railroad was 
competing with other railroads, individual road exceptions reserved 
in the general agreements would be waived on a spot or single large 
tonnage offering by a particular Government agency. Tariff routing 
and equalization routing restrictions frequently gave rise to agreements 
to protect the lower rates over favorable routes both prospectively 
and retroactively. In this way inadvertent routing over high rated 
routes might be adjusted to the low rated route basis. 

In the Thirties, with the mushrooming of emergency agencies and 
functions—some of which eventually expired or were absorbed by the 
old line agencies and some of which shed their emergency character 
and became a permanent part of the Federal complex—pyramiding 
Government needs demanded greatly increased and diversified transpor- 
tation services. Reclamation projects, including conservation and dam 
construction, relief programs, farm products price stabilization, public 
buildings, road construction and repair, welfare, and various other 
public services—all were undertaken essentially as a part of the national 
pump-priming for economic improvement and stability. Transportation 
was needed to places not theretofore served as well as between long- 
served points and places. Many rates on Government traffic were 
actually new rates, for which no commercial necessity existed or con- 
tinued after conditions changed. Drought relief rates, for example, were 
short term affairs, not calculated to contribute to an enduring disruption 
of an orderly rate structure. Section 22, in such instances, provided 
the springboard for effectuating speedy beneficial rate relief promoting 
the general welfare but possibly affording little sustenance to profit-mak- 
ing enterprise. 

Interstate motor carrier regulation stiffened the backbone of a 
somewhat disorganized transportation medium and encouraged the 
irresistible rise of a formidable challenger for a share of the burgeoning 
Government traffic orders and appropriations. Many individual motor 
carrier tariffis in the experimental days were, if anything, brief to a 
fault, simpler to read and understand, but sometimes potent with the 
embarrassing consequences of a faithfully imitative product. In that 
developmental stage the motor carrier sales forces were slow in making 
vigorous bids for Federal tonnage. Still, there was a growing awareness 
of uncultivated sources of revenue, and when the motor carriers, then 
better qualified and able to make money on shorthaul traffic, became 
more active in soliciting Government business, section 22 quotations, 
more and more, were used as a means of excluding competing modes of 
carriage from participation in lucrative patronage. Motor carrier tariff 
files in Government shipping agencies, which themselves were largely in- 





of the various lines continued to handle the matter individually (except where the 

Central Freight Association prevailed) but the agreements were uniform. These 

agreements represented a major step in clarifying a situation considerably con- 

fused by many separate and differently worded instruments. Monograph on “Land- 

ona Railroads and Their Relation to Government Transportation,” by Robert 
. Shannon. 
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dependent of centralized control and coordination 17 were far from com- 
plete; a shipping clerk was much less aware than, even then, he should 
have been that the motor carrier and route selected were the most 
economical available under applicable tariffs.1* Even where tariff files 
in shipping agencies were reasonably complete it was not always possible 
to arrive at the final answer to the rate man’s prayer—that no better 
rate could be found. 

In section 22 dealings with the Federal Government, one of the 
most provocative legal questions which clouded shipper-carrier relations 
after the services were performed and the bills paid was whether a 
section 22 quotation was, in fact, a reduced rate quotation. From a 
Government auditor’s standpoint, the question was neither a novel nor 
an isolated one, and the parties now and then would transfer their 
irreconcilable differences of opinion to the judicial forum. There is 
sometimes a fine line between ordinary services within the purview of 
published tariffs and extraordinary services outside of such tariffs. 

It would seem to be a platitude that the Government should not 
pay more than the public at large for any service it requires, but the 
trouble brews not so much from attempts at understanding the 
fairness and logic of the principle as in applying it to particular circum- 
stances.!® The I. C. C., in its threshold years, seemed to hesitate making 
up its mind when presented with the question whether section 22 rates 
tendered to the Federal Government were subject to all other provisions 
of the Interstate Commerce Act relevant to rates and tariffs. It is true 
that preferential rates for state organizations may impose an undue 
burden on interstate commerce and result in unjust discrimination in 
favor of the preferred state shipper, as was indicated in the case of 





17A step toward the centralization of traffic management responsibilities and 
authority was made under E. O. 6166, June 10, 1933, wherein under section 1, the 
function of determination of policies and methods of procurement, warehousing, 
and distribution of property, facilities, structures, improvements, machinery, equip- 
ment, stores and supplies exercised by any agency was transferred to a Procurement 
Division in the Treasury Department. See notes following 5 U. S. C. 132. For 
one reason or another, lack of personnel, funds, resistance from agencies, the 
centralized control was of a rather loose nature and it was not until the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 377, 393, that centralized 
management responsibility for Government procurement gained strength and recog- 
nition as a unifying force in accomplishing the intended job. Title II, section 
20la, of that law outlines the duties of the General Services Administration in 
procurement and transportation matters. 

181t does not seem an inaccurate recollection and appraisal that such section 
22 quotations as were submitted by regulated motor carriers in the years shortly 
after 1935 usually reproduced tariff rates and services, but would frequently prove 
economically advantageous, nevertheless, because the linehaul rate included pickup 
and delivery or drayage costs. Through route and rate arrangements were not 
as extensively formalized as now and combinations of rates were offered under 
section 22 via interchange points which did not afford the best basis available over 
the route agreed upon. Comptroller General Decision B-33765, November 27, 1943 
(unpublished), concerns an example of such a section 22 quotation. 

19Government transportation officers have no authority to make contracts 
calling for rates in excess of those in published tariffs covering a traffic handled 
for the general public under like conditions. Missouri Pacific R. R. Co. v. United 
States, 71 C. Cls. 650; 15 Comp. Gen. 303; 17 id. 432. 
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Nashville, Chattanooga & St. L. Ry. v. Tennessee, 262 U. S. 318 (1923), 
but it seems settled generally that discrimination of the kind authorized 
in section 22 is not unjust, nor is any undue or unreasonable preference 
or advantage caused thereby.”° 

As the business prospects brightened in the mid-Thirties, the section 
22 quotation became a more versatile vehicle for ratemaking than ever 
before. Land grant was always a dominant factor in instigating 
equalization tenders until the Congress decided that the railroads had 
paid enough for their land; then radically different transportation 
needs such as transit privileges which just as well could have been 
provided by tariff widened the section 22 quotation coverage. World 
War II, with its tremendous demands upon the transportation systems 
of the country, and a disposition to get the job done with as few pro- 
cedural obstacles as possible brought on a rash of quotations which 
resembled nothing like that which had gone on before. Everything 
was geared for war and the civilian transportation needs were sub- 
ordinated to the impelling necessity of moving volume traffic owned by 
the Government or on which the Government eventually bore the trans- 
portation charges. One of the most notable types of section 22 quotations 
was the one which authorized storage of portbound traffic at points 
short of the port areas through which the huge outpouring of lend- 
lease, rehabilitation, and military character freight was exported.?! 
Much advance discussion and ironing out of differences went into various 
quotations on the continuous, large volume traffic, and the Office of 
Defense Transportation, with the highly capable Joseph B. Eastman 
at its head, would sometimes intervene at the conference table. 


20 Interstate Commerce Commission v. Baltimore & Ohio R. Co., 145 U. S. 
263 (1892). See, also, Kansas City Southern Ry. v. Louisiana Public Service Com- 
mission, 73 So. 2d 188 (1954). As was stated in New York Telephone Co. v. Siegel 
Cooper Company, 96 N. E. 109, 36 L. R. A., N. S. 560 (1911), “ * * * Discriminations, 
however, in favor of the public are not opposed to public policy, because they 
benefit the people generally by relieving them of part of their burdens. In the 
absence of legislation upon the subject, such discriminations cannot be held illegal, 
as — of law, without overturning the foundation upon which the rule itself 
is built.” 

It may well be argued that, although discrimination in favor of the national 
Government is really not unjust because the economic advantages obtained accrue 
to all the people, stability and uniformity in regulating and maintaining the national 
transportation system, require that when all conditions considered in the construc- 
tion of particular rates are comparable, the rates should be comparable. This 
concept of comparable rate on comparable traffic should not be impalatable to 
those engaged in spending public funds for the Government’s freight and passenger 
transportation. Obviously, commercial interests should have no quarrel with it; 
the rub comes in reaching agreement as to the similarity in conditions between 
Government and commercial traffic. 

21 The term “exported” was loosely used since much controversy has since 
ensued over the Government’s wartime traffic through West Coast Ports particularly 
because of the widely shared opinion that such traffic was ineligible for published 
export rates except as they might be obtained by section 22 quotation. A. A. R. 
Quotations 265 and 265-A authorized application of export tariff rates, but excluded 
land-grant deductions, on Government freight moving through West Coast Ports 
— complying with the so-called policing provisions of the published export 
tariff. 
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During World War II rail carriers and motor carriers were joining 
among themselves in establishing through rates for Government traffic 
and the Department of Justice became concerned over the violation of 
the antitrust laws. In order to remove the basis for antitrust proceed- 
ings, the War Production Board in March 1943 issued Certificate No. 
44 (under authority of section 12 of the Smaller War Plants Act, 56 
Stat. 357) approving joint action by common earriers, through rate 
bureaus, conferences, or similar organizations in the formulation of 
rates, fares, charges, etc., on Government traffic for the duration of the 
war and six months thereafter.?” 

Most motor carrier quotations on freight traffic during the war 
were filed by single carriers and sometimes by two or three in concert. 
Occasionally, a group of specialized haulers, particularly tank truck 
operators, joined in or agreed to rates on movements of aviation gasoline 
from producing points to military bases, after a series of conferences 
with military representatives at which the need for adquate revenue 
was not ignored. For many motor carriers this period was one of con- 
tinual application to the I. C. C. for temporary operating authorities 
on Government traffic to points served and as to commodities carried.”* 
Freight forwarders continued their practice of protecting rail tariff 
rates, less land grant, primarily on less-than-carload traffic where 
economies were possible through consolidation into volume lots. A 
standard freight forwarders land-grant equalization agreement enabled 
the forwarders to share in Government traffic.** 

Standardization and uniformity in section 22 freight quotations 
or tenders were slow in developing, although essential provisions re- 
lating to similar subjects usually were more or less uniform in rail 
carrier proposals.2> Very often a simple letter embodying an advance 


22 Representative Oren Harris, Chairman, House Interstate and Foreign Com- 
merce Committee on House floor, August 19, 1957, when calling up conference 
report on S. 939. 103 Cong. Record 15238. The Reed Bulwinkle Amendment 
(Section 5a of I. C. Act, as amended) was thought by many to legalize group action 
by the carriers, but litigation developed over the question whether the carriers 
properly could act together in quoting rates under section 22. S. 939, which became 
law on August 31, 1957 (71 Stat. 564), provided relief from the antitrust laws when 
the group quotation was made pursuant to agreement under section 22 of the 
1. C. Act. During World War II the Association of American Railroads submitted 
various quotations for or on behalf of its members. The report on the hearings 
on S. 942, 78th Congress, Ist Session, pages 1069-1080, lists 125 such quotations 
through June 1943. 

*3A popular form of quotation was a standard freight land-grant equalization 
agreement filed by individual motor carriers with Government agencies. Such an 
agreement was risky to the smaller operators (which were the main subscribers to 
this type of agreement) and probably often helped bring financial jeopardy to carriers 
which lacked a full appreciation of their costs and the extent of the reductions 
caused by land grant from rail tariff rates. 

24 The equalization technique is still common among freight forwarders which 
nowadays frequently offer to meet selected motor carrier tariff rates, with exceptions, 
on truckload as well as less-truckload traffic. 

25 Introductory clause: “We are hereby authorized to quote and offer to the 
Government” etc.; Traffic covered; Packing requirements; Charges and allowances; 
Method of settlement; Definition of terms; Reference to quotation includes supple- 
ments; Termination provision; Acceptance of tender: accepted by Government 
when making shipment under terms of the tender. 
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agreement to apply certain rates or routes or the provisions of certain 
tariffs, would be the only evidence of the quotation. While some agencies 
now have special standard forms?* for use in submitting section 22 
quotations or tenders, informal agreements reduced to some form of 
writing are not disqualified from consideration on that account alone. 
Where before and during World War II quotations were submitted 
to a single Government agency or to a limited number of agencies for 
application to the traffic of those agencies only, there now seems to be 
a tendency to broaden coverage to include all agencies having responsi- 
bility for the movement of similar traffic moving on Government bills 
of lading (GBL); commercial bills of lading endorsed to show that 
the traffic is moving for the account of the Government; or commercial 
bills of lading converted to GBLs at destination.’ 

It was fairly common for motor carrier wartime quotations to 
include a 30-day cancellation notice provision?* and, as heretofore 
noted, many rail quotations provided for the exclusion of land-grant 
deductions where the service to be performed was unlike that available 
under published tariffs; others permitted retroactive application. Some 
of the rail transit quotations originating in wartime were constantly 
revised and reissued and the basic privileges and conditions remained 
in effect for some years after the war.?® 


26 For example, Department of Defense Form 663 (Motor Carrier) and Form 
664 (Rail). Notation on Government bill of lading was found sufficient in Benton 
Rapid Express, Inc. v. United States, 171 F. Supp. 868 (1959), to evidence reduced 
rate tender. The court said (page 871): 

“A section 22-type quotation or reduced rate tender need not be in any particular 
form but can be on the bills of lading, slips of paper, verbally or in any other 
form so long as it is understood between the parties that the rates to be charged 
are less than those applicable under tariff arrangements.” 

Filing ——— for section 22 quotations or tenders were prescribed in 
Ex parte 211. See 22 F.R. 7690 (September 26, 1957), and 49 C.F.R. 149.1 et seq. 
No standard size form, paper or provisions are specified. Cf. Government Freight, 
Contract Carriers By Motor Vebicle, 301 1. C. C. 551 (August 1957). 

27 Use of Government bills of lading is required on all Government property, 
4 CFR 52.2. Such use facilitates operations under special rate tenders as it permits 
better policing of the traffic. In a seller’s market presumably many vendors would 
refuse to bid for Government supply contracts where it was known that they 
would be required to advance large sums of money for transportation costs on 
behalf of the United States. Vesting of title to the property in the United States 
at point of origin and use of Government bills of lading relieve the contractor of 
the transportation expense burden. 

28 It may be doubted that the 30-day cancellation provision was enforceable 
against the tenderor unless there was manifested some consideration in exchange 
by the Government, as in the form of guaranteed tonnage. The offer embodied 
in the quotation or tender is ex parte and becomes binding on the offeror when 
traffic moves thereunder. Of course, where goods are received by the carrier without 
objection to the section 22 basis it must show that notice of cancellation had been 
sent before the goods were accepted for transportation. 

29 As, for example, Association of American Railroads Section 22 Quotation 


No. 16-Series. The transit type quotation was widely used, mostly for a storage 
privilege of 12 to 24 months since much military traffic had no counterpart in 


commercial operations and moved over routes not involving competitive producing 
points or markets. 
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Two general ways of classifying section 22 quotations or tenders 
are by commodities and by services. One of the major-commodity 
grouping covered by section 22 quotation has been and is explosives 
and ammunition which continue to be desirable revenue-producing traffic 
stimulating vigorous competition among the railroads and motor carriers. 
Jet engines and jet thrust unit shipments also seem to be sought after 
under section 22 quotation rates. Quotations of this variety are broad 
in territorial coverage and carrier participation. The household goods 
of military and naval personnel bring about efforts on the part of 
one major association of motor carriers to share in traffic distribution 
through the equalization, by section 22 tender, of the published tariff 
rates of another major association.” It would appear that large-scale 
movements of any particular commodity encourage quotation methods 
of naming rates where only class rates are available in the territory 
concerned. Such traffic otherwise would be considered for lower tariff 
rates under normal publication procedures. 

In the service class of quotation or tender transit privileges are 
a favorite subject. Other matters such as reconsignment ; special freight 
train service; packing requirements relief; demurrage; motor carrier 
expedited service ; special routing provisions, etc., receive attention under 
section 22. 


III 


Legal Significance and Effect Given To Quotation 
Terms In Court and I. C. C. Cases 


Prior to the late Thirties and World War II most of the litigation 
between the carriers and the United States Government concerning 
section 22 quotations related to land-grant equalization. In other words, 
the basic question involved the land-grant formula which the equalizing 
carriers were required to protect.*4 The question whether the United 
States actually held title to the property while in transit was crucial 
in some cases, since land-grant rates and equalization were both de- 
pendent upon the Government property interest ** or upon the identity 


80 Comptroller General Decision B-133526, July 7, 1958, shows that where, by 
a section 22 tender, the participating carriers agreed to meet the rates in a particular 
tariff, it was considered as intended to meet the rates and conditions named in 
supplements to that tariff effective at the time of movement, although it was not 
explicitly so stated in the tender. Both associations now have separate Military 
Rate Tariffs on file. 

31 The lowest rate which the Government could obtain over any land-grant 
route that could have been used, however circuitous, had to be applied. Southern 
Railway Co. v. U. S., 322 U. S. 72. 

32 17 Comp. Gen. 978 (May 25, 1938) reviews some of the leading court cases 
involving disputes between the Government and rail carriers as to title to property 
while in transit for land-grant purposes. See, also, Pacific Electric Ry. Co. v. U. S., 
71 F. Supp. 987 (1947), affirmed 172 F.2d 222. In Wabash Railroad Co. v. U. S., 
130 C. Cls. 645 (1955), the Court of Claims ruled that the term “property of the 
United States” is broad and comprehensive enough to include any and all types 
of property rights, so that land-grant rates were applicable on the transportation 
of machinery rented by the Government. 
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of passengers as Government military personnel. As experienced as the 
equalization agreement makers should have been after many years of 
drafting and revising, judicial help was continually enlisted to settle 
differences. Oversights, misunderstandings, inadequate statements of 
intent, and incomplete or misplaced records breed the troubles which 
eventually confront the incautious or improvident businessman in 
connection with section 22 quotations. It would seem self-evident, 
particularly where the undertaking is relatively large, that extreme 
eare should be exercised in submitting section 22 quotations. Simple 
language should be used and nothing should be left to later conjecture. 
Ordinary common sense usually will suffice to preserve legal rights but 
one should also be prepared to give clear and detailed expression to 
his understanding of the content and import of the quotations he files. 

Section 22 quotations occasionally cropped up in I. C. C. eases, 
and until the War Materials Reparation Cases ** were unraveled before 
the Commission, only a casual interest appeared to be manifested in 
such quotations. The Commission early was asked questions as to the 
kind of Government property that was subject to reduced rate treat- 
ment.** It was no struggle to conclude that section 22 rates are not 
entirely exempt from the other provisions of the Interstate Commerce 
Act, and the fact that the Government and carriers may agree upon a 
particular rate does not foreclose the Interstate Commerce Commission 
from prescribing a reasonable maximum rate, although the tariff rate is 
the maximum which the carriers may demand from the Government.*® 
The right of the carriers to transport property free or at reduced rates 
is elective and not mandatory,** and it is improper to permit the benefit 
of special rates on Government material to anyone other than the 
Government itself.57 


33 294 1. C. C. 5 (1955), 297 1. C. C. 635 (1956). 

34 In the Matter of Indian Supplies, | 1. C. C. 15 (1887); In the Matter of 
the United States Commission of Fish and Fisheries, ibid. 21 (1887). In its first 
Annual Report, December |, 1888, page 11, the Commission noted: 

“These provisions [section 22], it will be seen, are not intended to qualify to 
any injurious extent the general rules of fairness and equality which the act las 
been so careful to prescribe, and the exceptions may all be said to be authorized on 
public considerations.” 

35 Handling of Exhibits for Expositions and Fairs, 235 1. C. C. 603, 604, (1939); 
United States v. Alabama & V. Ry. Co., 40 1. C. C. 405 (1916); United States v. 
Baltimore & O. R. Co., 211 I. C. C. 208 (1935); Universal Transportation Co. 
Exemption and Contract Carrier Application, 250 |. C. C. 737. Such a view is 
consistent with the I. C. C. position as to the applicability of section 16(3) of the 
Act, 49 U. S. C. 16(3) (prior to amendment in 1958), imposing time limitations 
upon actions for damages, to the United States since it was not specifically excepted. 
United States v. Southern Ry. Co., 286 1. C. C. 203 (1952); United States v. 
Director General, 80 1. C. C. 143 (1923). But the courts have held otherwise as 
to applicability of the time limitation. See United States v. De Queen & Eastern 
R. Co., 271 F.2d 597 (1959). 

36 United States v. Union Pacific R. R., 28 1. C. C. 518, 523-524 (1913). 

37 Givens v. L.& N. R. R., 140 1. C. C. 605, 606 (1928). Since section 22 authorizes 
preferential rates “for or on behalf of” the Federal Government, reduced rates and 
charges which the Government ultimately assumes as a distinct item of reimburse- 
ment to a supply contractor are legal. 
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In the War Materials Reparation Cases the I. C. C. noted that 
because of section 22 quotations the charges paid on all Government 
traffic were in the aggregate considerably lower than they would have 
been on commercial shipments between the same points as involved in 
those cases. The railroads were reported to have extended to the Govern- 
ment 2,270 section 22 quotations during the period covered by the com- 
plaints (1941-1946). At the outset it was explained that ‘‘ Wherever 
the existence of section 22 quotations has a bearing on the issues pre- 
sented in a particular proceeding, evidence thereof is material.’’ Such 
evidence, together with the fact that land grant was involved, appears 
to have weighed heavily against the complainant on the issue over the 
reasonableness of the tariff rates that would have been available in the 
absence of the lower section 22 quotations which typically barred land- 
grant deductions.** 

In the application and interpretation of section 22 quotations or 
tenders, the audit and settlement action of the General Accounting 
Office may be a prelude to a court summons. Over the years of G. A. O. 
prepayment audit and, after September 1940, postpayment audit, there 
evolved certain guiding principles. In some instances judicial dis- 
approval of Government interpretation was incurred; in others, Govern- 
ment points of view have prevailed; in still others, the right and the 
wrong remain to be decided in pending court cases. An exhaustive 
treatment of Comptroller General decisions cannot be attempted in this 
paper but some salient points and a sampling of decisions may serve 
to impress upon section 22 quotation formulators the constant need for 
vigilance and perception in preparation. 

It has been maintained by Government officials that a tender 
voluntarily made to the Government pursuant to section 22 is a con- 
tinuing unilateral offer which ripens into an agreement or contract when 
accepted by the Government by making any shipment or settlement under 
its terms.*® As a contract the instrument is subject to interpretation 
according to established principles of contract law. It should not be 
so narrowly or technically interpreted as to frustrate its obvious design,” 
but should be given a meaning in the light of the conditions under 
which it was submitted and in the light of the ‘‘principal apparent 
purpose of the parties, that it was intended to have.’”** 





38 Cf. Union Pacific R. Co. v. U. S., 132 C. Cls. 213 (1955) concerning Section 
22 Quotation No. 265-Series on export rates. 

39 37 Comp. Gen. 753 (May 1958); For the Department of Justice view see 
report dated April 26, 1956, from Deputy Attorney General of the U. S., to Chairman 
Bricker, Senate Interstate & Foreign Commerce Committee. Hearings on S. 906, 
p. 60, 83rd Cong., 2nd Sess. 

40 Nevada Half Moon Mining Co. v. Combined Metals Reduction Co., 176 
F.2d 73 (1949), cert. den. 338 U. S. 943 (1950). 

41 Cocke et al. v. Vacuum Oil Co., et al., 63 F.2d 406, 407 (1933). See, also, 
Thompson v. Baltimore & Ohio R. Co., 59 F. Supp. 21, 35 (1945), modified 155 F.2d 
767 (1946); cert. den., 329 U. S. 762 (1946). Northern Pacific Ry. Co. v. U. S., 
70 F. Supp. 836 (1946), involved a section 22 quotation naming rates on cement 
for Grand Coulee Dam. The affirming court, 188 F.2d 277 (1951), refused to reform 
the contract, as the Government desired, since the alleged mistake was not “mutual 
and common to both parties to the instrument.” 
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Since most section 22 tenders, apart from standard conditions 
which do not normally require or occasion interpretation, are drafted 
by the submitting carrier or its agent, the language of the tender 
should be construed most strongly against the carrier and any doubt 
as to meaning should be resolved in favor of the Government.** Where 
the intent of the parties is clearly manifested, there is no room for 
interpretation, but since it is impossible to anticipate every twist and 
turn of the dealings between the parties, there is frequent resort to the 
background information pertaining to the events that may generate 
a section 22 quotation.** If background detail is scarce or nonexistent, 
the report of the administrative, or shipping, offices, as to their under- 
standing of the intent and purpose of a quotation is controlling upon 
the accounting officers of the Government unless clearly in conflict with 
a meaning fairly to be derived from the dealings of the parties. This 
rule works for and against carriers. There are times when, in disputes 
with the accounting officers, a carrier is well-advised to refer to prelimi- 
nary meetings and discussions as to proposed undertakings on which 
explanatory material is available in the files of a headquarters organiza- 
tion or at some field location since the burden of proving entitlement to 
transportation charges claimed against the Government must be borne 
by the carrier.** The G. A. O. audit, as a matter of practical necessity, 
is concentrated on the immediate record and pertinent reference material 
and authorities. Protests to exceptions taken may suggest contact with 
the administrative agencies but such a course of action is not possible 
or suggested by the circumstances of every case. A claimant’s obligation 
for complete development of all the pertinent facts is not easily shifted 
to the accounting officers, and if the administrative office or supply 
contractor is in possession of material information it is up to the claimant 
to produce it or at least make its existence known to the accounting 
officers. 

As previously alluded to, Government accounting officers are under 
a duty to question any payment made pursuant to a section 22 quotation 
which on its face appears to exceed tariff charges, since there is no 
valid reason why the Government should pay more for a transportation 
service obtainable by all shippers equally situated at a lower rate. 
Special service features must be clearly discernible and clearly specified 
in the section 22 quotation or tender; they must be shown as having 
been furnished, in order to remove any doubt as to the legality of 
applying appropriated funds in payment. 


42 39 Comp. Gen. 352 (November 1959). 

43 See 38 Comp. Gen. 449 (1958), where a retroactive increase in the existing 
section 22 rates was found to be supported by valuable considerations extended to 
the Government in exchange for the increase. Revisions of contractual instruments 
resulting in a detriment to one of the parties ordinarily would have to be supported 
by a compensating benefit. 

44 United States v. New York, New Haven & Hartford R. Co., 355 U. S. 253 
(1957). In the litigation stage the carrier must carry the burden of going forward 
with the evidence as well. It is not enough to allege that setoffs from accounts 
subsequently submitted are properly payable. The accounts involving the disputed 
overpayments must be specifically identified and brought into issue. New York, 
New Haven & Hartford R. Co. vy. U. §., 272 F.2d 333 (1959). 
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Evidence of superior or special service, where agreed upon in ad- 
vance, generally has not presented an insuperable obstacle to a litigating 
carrier. The scope or variety of special services is not as important as 
whether in fact they have been furnished in accordance with the agree- 
ment under section 22 and represents some degree of quantity or quality 
above that afforded under published tariffs.*® 

The nature and extent of the alleged special services sometimes 
are difficult to define and distinguish from services normally afforded 
under published tariff rates, but some evidence that the parties detected 
differences between the services which a common carrier normally was 
required to furnish and those anticipated under the quotation, at the 
time of section 22 negotiations, and that the carrier actually did, or 
was expected to, provide something more in the way of services than 
a common carrier, may be persuasive in establishing before a court that 
a premium charge was justified.*® While a mere reference on the GBL 
as to the quotation negotiated by the parties may be the determinant 
as to the exclusive applicability of the quotation to the particular ship- 
ment, notwithstanding that neither the bill of lading nor the quotation 
contains terms concerning the special service to be furnished by the 
earrier,*? less trouble will be encountered in defense of higher-than- 
tariff charges if the special services contemplated by the shipper and 


carrier are particularized in the quotation and shown on the bill of 
lading.*® 
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45 This kind of situation is a recurrent source of friction between Government 
accounting officers and carriers claiming charges under section 22 quotations, and 
sometimes causes division between the accounting officers and the interested agency 
which might have expended considerable effort and study in arriving at an agree- 
ment of compensatory and preferential rates. For example, after talks with the 
War Department during World War II, operators engaged in driveaway and 
truckaway of military vehicles, issued special Government rate schedules designed 
to cover only such vehicles. However, their regular tariffs seemed to cover similar 
vehicles, and since those tariffs were lower than the Government rate schedules, 
the G. A. O. insisted that the tariff rates should be applied. Contentions of special 
service entailing higher-than-tariff charges were supported by the administrative 
office. After several years of stalemate most of the cases were compromised, although 
in one late case the Government obtained judgment for more than $200,000, U. S. 
v. Walter Curtis Keal, 141 F. Supp. 827 (1956). See, also, U. S. v. Canfield Drive- 
away Co., 159 F. Supp. 448 (1958). 

46 In National Carloading Corp. v. U. S., 105 C. Cls. 479 (1946), the court 
recognized that the plaintiff rendered the Government no service other than that 
which would have been rendered had the articles been shipped at carload rates 
rather than less-carload, as agreed, but the court found, among other things, that 
“plaintiff was requested to be in a position to render” additional services. See, 
also, The Greyhound Corporation v. U. S., 124 C. Cls. 758 (1953), where the signifi- 
cant consideration for authorizing a departure from tariff was the plaintiff's promise 
to have buses available at certain points for charter service, whereas its tariff did 
not so hold out. 

47 Louisville & Nashville R. Co. v. U. S., 106 F. Supp. 999 (1952), affirmed 
221 F.2d 698. In this case it was found that. in handling certain articles having 
a high proportion of silver the carriers were operating as private, not common, 
carriers. The quotation “was in effect accepted as an > = rate by the 
United States when it caused the articles involved to be s 

48 In Benjamin Motor Express v. United States, 251 FE Oa S47 (1958), affirming 
147 F. Supp. 15 (1957), the court rejected the carrier’s argument that it furnished 
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The courts, however, are not averse to going behind the face of 
the bill of lading and quotation in order to ascertain just what kind 
of special effort above that required of a common carrier under its 
tariff rates was understood by the parties as supporting the assessment 
of a special rate.*® However, the Government is not to be denied an 
opportunity to offer proof as to the existence of a lower tariff rate 
where available, particularly where the Government specifically reserves 
to itself the right to any published tariff rates to which it is lawfully 
entitled.*° Such a reservation, while apparently not essential, may 
tend to detract from the conclusory aspect of consummated negotiations. 
It should be noted that in signing the payee’s certificate which appears 
on the Government standard billing or voucher from the carrier certifies 
that ‘‘the rates charged are not in excess of the lowest net rates available 
for the Government based on tariffs effective at the date of service.’ 

Section 22 quotation litigation does not always find the Government 
trying to remove the applicability of a particular tender and to obtain 
tariff rates instead. Compliance with certain conditions may be dis- 
puted as vital to the contract.52 A charge of illegality of a quotation 
made by the carrier in order to justify applying published tariff rates 
has been successfully opposed by the Government in a situation where 
the quotation offered a flat rate for all commodities shipped from a 
certain military installation.5* The rate was an average of the published 
tariff rates on the commodities usually shipped from the installation, 
being higher than tariff on some of the individual commodities. 


extra services, because it failed to discharge its burden of proving that such 
services were performed “in connection with transportation covered by specific 
bills of lading at issue in the case, particularly when the bills of landing at issue 
showed nothing more than” the transportation from the point of origin to destination. 

The present standard form of GBL, recently revised, has a space on the back 
for insertion of details as to any special services that may be ordered. 

49 Commercial Carriers, Inc. v. U. S., 142 C. Cls. 297 (1958); Motor Cargo, Inc. 
v. U. S., 129 C. Cls. 493 (1954). In the latter case the court observed: “ * * * the 
fact that the Navy made out bills of lading for the carriage of the articles at this 
{machine gun parts] rate, and the fact that the Navy paid vouchers submitted on 
the basis of this rate, leaves but little doubt in our minds that this was the [section 
22] agreement reached.” 

50 Chesapeake & Ohio Ry. Co. v. U. S., 142 C. Cls. 204 (1958); Union Pacific 
Railroad v. U. S., 142 C. Cls. 340 (1958). In those cases it was decided that certain 
reconsignment tariffs did not cover the holding of freight in railroad cars at backup 
depots prior to forwarding to port for export and that A. A. R. Section 22 Quo- 
tation No. 40-Series (storage-in-transit), barring land-grant a was applicable. 

51 Shuti v. U. S., 218 F. 2d 10 (1954), cert. den. 350 U. S. 822 

52 In Union Pacific R. Co. v. U. S., C. Cls. No. 330-56, i? F. Supp. 668 (1959), the 
court excused the failure of the Government to furnish certain export certificates 
after exportation as required in the section 22 quotation, on the ground that the 
carrier had knowledge of the actual exportation. 

53 Eastern Freight Ways v. U. S., 257 F. 2d 703 (1958). A footnote on page 
706 of the report on this case relates an interesting statement by an uncontradicted 
expert witness that 50 to 70 percent of the transportation business (whether number 
of shipments, volume of traffic, or money spent is not indicated) done by the 


United States was under special rate quotations. The estimate seems to be some- 
what high. 
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Carriers not participating in a section 22 quotation may sometimes 
find it necessary to resist adjustment of the transportation charges to 
the section 22 quotation basis which was tendered to the Government 
by a connecting carrier.** Proof of knowledge and acquiescence would 
strengthen the case against the carrier, and reference to the quotation 
on the GBL might be viewed as sufficient evidence of concurrence in the 
contract made by the connecting carrier. 

Situations arise in which the authority of the negotiators to make 
commitments binding on the carrier and the United States Government 
is questioned. It is important that the regulations of the negotiating 
agency be understood, particularly where military and naval shipping 
officers are concerned, and equally important is the consideration of 
the authority of the carrier’s officer or agent.55 Regulations of Govern- 
ment agencies issued within the framework of the statutory authority 
are of extreme importance and may sometimes be vital to the disposition 
of a earrier’s rights in particular transactions with the Government. 
They are recognized as having the force and effect of law and where 
state control over rates tendered to the United States on intrastate 
traffic has been challenged agency regulations received considerable 
attention. Some state statutes make definite provision for reduced 
rates to the Federal Government; others are silent on the subject, but 
the debate which persisted for many years over the inquisitorial powers 
of a state as to preferential rates for the Federal Government appears 
to have been muted at last.*® 


KrF er FO @ Bs N NN OB Oe SF SS Re re 


ae Oo Me 1 


_ 


IV 
Conclusion 


For the time being the arguments for limiting or eliminating 
section 22 on traffic for the Federal Government have abated but new 
proposals for ratemaking on Government traffic may be expected to be 
sponsored in the years ahead. This observation seems valid, however: 
the handling of a large proportion of Government traffic under rates 


54U. S. v. Bethke, 132 F. Supp. 22. The trucker delivering the shipment at 
destination had no notice of the section 22 quotation submitted by a freight for- 
warder. No reference to the quotation appeared on the GBL or in other shipping 
documents. 

55 Newman v. United States, 133 C. Cls. 429 (1955), where necessity for final 
approval of Army headquarters was noted; also, it was found that the carrier’s 
bookkeeper could not properly bind his employer in section 22 quotations. 

In the Benjamin case, supra, (footnote 47), an employee described as “authorized 
agent” and “office manager” was found qualified to act for the carrier in signing 
a section 22 quotation. 

56 Utilities Commission of California v. U. S., 355 U. S. 534 (1958), to the 
effect that a California statute was unconstitutional insofar as it prohibited carriers 
from transporting property of the United States at rates other than those approved 
by the California Commission. The decision in that case was the basis for reversal 
of 128 C. Cls. 221 (1954), holding that rates for the United States Government 
lower than Kentucky-prescribed tariff rates were involved. See Hughes Transpor- 
tation, Inc. v. U. S., C. Cls. 525-52 and 208-54, 168 F. Supp. 219 (1958). To the 
same effect on Nebraska intrastate traffic is Union Transfer Co. v. U. S., C. Cls. 
No. 527-56, 168 F. Supp. 217 (1958). 
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recognized prior to movement as being reasonable and compensatory 
tends to minimize post movement litigation, whether pursuant to sec- 
tion 22 or rate committee or conference techniques. Where the latter 
techniques are unsatisfactory, possibly because of the broader repre- 
sentative responsibility for the interests of a large number of carriers 
with varying degrees of efficiency and enterprise, the section 22 tech- 
niques will thrive. If Government aims and functions, particularly 
in time of war, are to be achieved with due regard to costs and perform- 
ance there should be some means of quick rate availability or relief, 
even if only in the form of authority for preliminary general terms 
subject to later arbitration for adjustment. This alternative appears 
to be impracticable as any shipper, large or small, would struggle hard 
to survive within the limitations of his budgetary scheme if he did not 
have reasonably accurate information as to his transportation costs. 
So long as present permissive authority prevails, progressive carriers 
will energetically use all competitive devices lawfully available to them, 
although, as someone hopefully noted recently about a widely consumed 
product declared by some research organizations to be harmful to the 
human race, the only way he could break the habit would be if a law 
were passed making it illegal. 
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William J. Barnes, Traffic Manager, Champlin Oil & Refining Co., P. O. 
Box 552, Enid, Oklahoma (June 24, 1960). 


Paul E. Fetterolf, 14 North Main Street, Lewistown, Pennsylvania (June 
22, 1960). 


Charles A. McCarron, 31 St. James Avenue, Boston 16, Massachusetts. 





All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 














Let’s Examine a Chestnut—Another Look at the 
Rule of Ratemaking 


By Newton Morton * 
Introduction 


In a colloquial sense, the word ‘‘chestnut’’ is defined’ as an old 
story. So much has been written since 1933 on the Revised Rule of 
Ratemaking that the long-and-short-haul clause, the old champion as 
inspiration of transportation writing, may lose its prime rating and the 
increasingly important rule of ratemaking may be the new champion. 
There is, however, the possibility that the rule, being considered so much, 
may become an old story. This may cause any reconsideration to be 
derogated to the extent that we shy from additional treatment, as essen- 
tial as this may appear to be. 

Nevertheless, we propose to treat the question of whether the pur- 
ported changes in the rule of ratemaking effected by provisions in 
paragraph 3 of section 15(a) in the Transportation Act of 1958 are, 
in fact, significant changes from the status of the rule as it stood following 
the Transportation Act of 1940, or whether the 1958 amendment im- 
posed on the Interstate Commerce Commission no new obligations in 
the way of allowing increased carrier management discretion in rate- 
making but merely rephrased existing obligations of the Commission. 
We contend that the latter is the case and that Congress, judging by 
the wording as it now stands, merely said, in effect, ‘‘We meant what 


we said the last time’’ (i.e., the status as it was following the 1940 
amendment). 


Background of the Problem 


Investigations Involving the Rate Problem—The existence of a 
“‘transportation problem’’ is not something which has originated since 
the percentage of intercity ton-miles transported by the railroads has 
declined so sharply and dangerously and the share moving by auto- 
motive vehicles? has continued to increase. We have always had a 
transportation problem from the days of the first settlements in this 
country, although the nature of the problem through the years has 
varied. Some of the reports from the more prominent investigations 
were the Windom Report (1874), the Cullom Report (1886), the 
Bricker Report (1951), the Weeks or Cabinet Report (1955) and the 
Smathers Subcommittee Report (1958). 


*The author is a graduate of Wharton School of Finance and Commerce, 
University of Pennsylvania. He is currently Associate Professor of Transportation, 
Marketing Department, Kent State University, Kent, Ohio, and is a member of 
the Association of |. C. C. Practitioners. 

1 Webster's — Dictionary (Springfield, Mass.: G. & C. Merriam Com- 
pany, 1947), p. 

When it FA ae that motor carriers currently transport approximately 20 
ms, of total, intercity ton-miles, that does not mean that for-hire carriers alone, 
haul this percentage, for this figure includes the tonnage hauled by private carriers. 


—345— 





I. C. C. PRACTITIONERS’ JOURNAL 





We will continue to have ‘‘a transportation problem’’ and its very 
important components will continue to include substantial discussion 
of proper measures to take in order to make certain that rates are 
reasonable, not unduly discriminatory, and not unreasonably preferen- 
tial, as well as being adequate to provide transportation suitable for 
the needs of commerce, the postal service, and national defense. 

Rule of Ratemaking Under the Transportation Act of 1920—During 
the years between 1887 and 1920, regulatory measures were designed 
primarily to protect the public from improper railroad practices. When 
World War I ended, however, there was grave concern as to whether 
railroad finances were sufficiently strong to repair the wear and tear 
from accelerated use during the war and to secure the equipment and 
facilities needed to handle adequately the expanded volume anticipated 
during the postwar period. 

The Transportation Act of 1920, therefore, not only included and 
extended previous controls but it also contained several measures de- 
signed to strengthen railroad finances. They were: 


1. A consolidation plan to eliminate the weak road problem and 
enable the limited number of systems to be designated by Dr. 
William Z. Ripley of Harvard University to earn an adequate 
rate of return. (It must be emphasized that the Interstate Com- 
merce Commission could not force carriers to consolidate; if the 
carriers, themselves, wanted to consolidate, the move could only 
be approved by the Commission, if the combination was in 
exact accord with the plan designated by Dr. Ripley.) 


Section 15(a), the Rule of Ratemaking, was added. This pro- 
vided : 


a. A set rate of return. Rates were to be set so that the carriers through- 
out the country or in any substantial portion thereof should obtain 
a return equal to that designated under the Act; this was 5% percent, 
with the right given to the Interstate Commerce Commission to in- 
crease this to 6 percent. This was a desired objective, not a guarantee. 
A recapture clause was added. Any railroad which was sufficiently 
fortunate as to earn a return greater than that specified by the I. C. C. 
had to remit 50 percent of the excess to the I. C. C. to be used as a 
loan fund for aiding needy railroads. The balance was to be retained 
in the carrier’s treasury and was only to be used for interest charges, 
reasonable dividends, and car rentals until such time as it aggregated 
5 percent of the capital investment, at which time it could be used 
for any proper purpose, such as the purchase of equipment. 


Rule of Ratemaking Under the Emergency Transportation Act of 
1933—Many measures were taken in the 1932-1934 period to rehabilitate 
the various parts of the economy after the depths of the depression. For 
the railroads, the corrective measure was the Emergency Transportation 
Act of 1933. The necessity for exact conformance to the Ripley plan 
was modified so that general conformance, rather than exact conformance, 
was permitted. In addition, the old section 15(a) was eliminated ; there 
was no longer a set rate of return and the recapture clause was, likewise, 


et 
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revoked, with all money which had been sent by the carriers to the 
Commission being returned to those who had contributed it. 

The new rule of ratemaking which was established by this Act is 
the basis for the present rule: 


(2) In the exercise of its power to prescribe just and reasonable 
rates, the Commission shall give due consideration to the effect 
of the rates on the movement of traffic; to the need, in the 
public interest, of adequate and efficient railway transportation 
at the lowest cost consistent with the furnishing of such service; 
and to the need of revenues sufficient to enable the carriers, 
under honest, economic and efficient management, to provide 
such service.* 


The 1940 Amendment to the Rule of Ratemaking—Many changes 
were included in the Transportation Act of 1940, but the one wherein 
lies our greatest interest, so far as this treatment is concerned, is an 
additional phrase which was added to the first clause of paragraph (2) 
of the rule of ratemaking so that it read, ‘‘effect of the rates on the 
movement of traffic by the carrier or carriers for which the rates are 
prescribed’”’ (the italics constitutes the part added by the 1940 enact- 
ment). In our discussion as to whether the subsequent 1958 enactment 
really changed the law, this becomes very important. 

I. C. C. Administration of the Rule of Ratemaking in the 1940-1958 
Period—The Interstate Commerce Commission for several years subse- 
quent to this, interpreted the revised rule so that it was to confine its 
dicta on proposed rates to the effect of such rates on the carrier or 
earriers for which the rates were prescribed, which was in accord with 
the mandate in the Act.* That this was in accord with the intention of 
Congress at the time of the amendment is attested to by the testimony 
of congressmen who participated in the framing of the legislation. 

Following these two cases, however, the Interstate Commerce Com- 
mission reversed itself in some instances® and began applying the 


3 Comparable rules are contained in part II, section 216(i) for the motor 
carriers, in part III, section 307 (f) for the domestic water carriers and in part 
IV, section 406(d) for the freight forwarders. Section 216(i) also requires “Due 
consideration, among other factors, to the inherent advantages of transportation 
by such carriers”; section 406 (d) states that the I. C. C. “shall give due considera- 
tion, among other factors, to the inherent nature of freight forwarding.” This 
reference to “inherent advantages” and “inherent nature” appears to have no 
material significance, since the National Transportation Policy, applicable to the 
carriers under each of the four parts of the Act, requires that the inherent ad- 
vantages of each shall be preserved. 

4Cf. Seatrain Lines, Inc. v. A. C. & Y. RR. Co., 243 I. C. C. 199 (1940). New 
Automobiles in Interstate Commerce, 259 1. C. C 475 (1945) 

5Cf. 1 & S 5831—Scrap Rails from Southern Points to Chicago (1951), 1 & S$ 
6010—Petroleum Products from Los Angeles to Arizona and New Mexico (1953), 
| & S 6044—Coffee from California (1954), I & S 614l—Magazines, Darby and 
Philadelphia, Pa. to Texas (1954). Other cases are also cited in the Traffic World, 
issue of June 7, 1958, page 24. 
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umbrella concept,® claiming as its authority the destructive practices 
section of the National Transportation Policy which was also added to the 
Act in 1940. Why didn’t Congress frame the legislation in the first place 
so that there would be no conflict between the revised rule of ratemaking 
and the National Transportation Policy? The traditional idea that 
Congress establishes the framework and leaves it to the I. C. C. to 
implement the policy does not contribute to a clarity of understanding. 

The Weeks and the Smathers Reports—The Weeks or Cabinet 
Report was made by a group known officially as the ‘‘ Presidential Ad- 
visory Committee on Transportation Policy and Organization.’’ This 
report was released by President Eisenhower on April 18, 1955. It 
mentioned ‘‘ pervasive competition,’’ saying that conditions at that time 
were materially different than when legislation to prevent and eliminate 
monopoly conditions was formulated by Congress. The two main points 
which the report stressed were the essentiality of common carrier trans- 
portation and reliance on competitive forces in ratemaking in order to: 


1. Have transportation enterprises function under a system of 
dynamic competition which will speed up technical innovation 
and foster the development of new rate and service concepts; and 


Enable each form of transportation to reflect its abilities in 
the market by aggressive experimentation in rates and service 
in order to demonstrate to the full its possibilities for service 
to the shipping and traveling public. 


At that time, there were no significant changes to incorporate in 
the Interstate Commerce Act provisions which would result in effectuat- 
ing the objectives stressed in the report. However, early in 1958 the 
Smathers Subcommittee held hearings on the general subject of ‘‘The 
Deteriorating Railroad Situation.’’ One of the most controversial 
features of this report was the advocacy by the railroads of the ‘‘three 
shall nots.’’ Under these, it was proposed that the I. C. C. in determin- 
ing reasonable minimum rates should not take into consideration: 


1. Whether the rate is lower than necessary to meet competition. 


2. The effect upon the traffic of another mode of transportation. 
(The I. C. C., under the 1940 revision to the Rule of Ratemaking, 
had already had laid on it the duty of disregarding the effect 
of proposed rates on the flow of traffic of another mode of 
transportation. ) 


. The comparison of rates with those of another form of transpor- 
tation. (This was wishful thinking on the part of the advocates 
of these three shall-nots, as the National Transportation Policy 
compels such comparison. ) 


6 One definition of this principle is that the rates of the low cost carriers are 
forced to be maintained on a basis higher than a fully compensatory basis in order 
to allow the continued participation of the higher cost carrier in the traffic. 
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Did the Transportation Act of 1958 Really Change the Existing 
Rule of Ratemaking? Incorporation of New Paragraph (3) in Section 
15(a)—The change made in the rule of ratemaking by the Transportation 
Act of 1958, effective August 12, 1958, in order to effect an improve- 
ment in its functioning was to add paragraph (3). This read: 


In a proceeding involving competition between carriers of different 
modes of transportation subject to this Act, the Commission, in 
determining whether a rate is lower than a reasonable minimum 
rate, shall consider the facts and circumstances attending the move- 
ment of traffic by the carrier or carriers to which the rate is applic- 
able. Rates of a carrier shall not be held up to a particular level 
to protect the traffic of any other mode of transportation, giving 
due consideration to the objectives of the national transportation 
policy declared in this act. 


Views as to Significance of Paragraph (3) of Section 15(a)—The 
new provision while differing from the three ‘‘shall-nots,’’ was hailed 
by the railroad spokesman as being a sort of combination of the pot of 
gold at the end of the rainbow and the beginning of the millenium, so 
far as their long-awaited salvation in the way of increased management 
discretion in the matter of competitive pricing was concerned. Mr. 
Jervis Langdon, one of the most interesting, articulate and highly 
qualified writers on rail carrier pricing, wrote :7 


... The I. C. C., in other words, has employed the prohibition 
(i.e., in the National Transportation Policy against unfair and de- 
structive rate practices) as a vehicle for assuring to competing 
forms of transportation ‘‘equal opportunities’’ to compete. In 
doing this, it has allowed their different economic capabilities to 
play secondary roles. 


The effect of the new rule... is to change the I. C. C. definition 
of what constitutes ‘‘unfair or destructive competitive practices.’’ 
No longer will the I. C. C. .. . be able to require artificial competitive 
balance for different forms of transportation. Congress has again 
emphasized that it is neither ‘‘unfair’’ nor ‘‘destructive’’ for the 
rates of any form of transportation to be judged in the light of 
facts and circumstances surrounding that form and it has given 
unqualified endorsement to the... I. C. C. view. . 8 


Indirect apportionments of traffic .. . are indefensible . . . and 
Congress made clear its purpose to rule them out for the future. 


Interstate Commerce Commissioner Charles A. Webb, in speaking 
on ‘‘ Reflections of Motor Carrier Maturity’’ before the Regular Common 


7 Railway Freight Traffic, issue of August, 1958, pp. 17-18. Mr. Langdon is 
General Counsel of the Baltimore and Ohio Railroad. Y 

8 The view to which reference was made was reflected in the New Automobile 
case, cit. supra. Further, this viewpoint is supported by the legislative history of 
the enactment. Report No. 433, Senate Committee on Interstate Commerce, Trans- 
portation Act of 1939, 76th Congress, Ist Session, at p. 2. 
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Carrier Conference of the American Trucking Associations in Los Angeles 
on October 20, 1959, remarked :® 


... There is not the slightest doubt in my mind that the Congress 
directed the Commission by Section 15(a) (3) of the Act to permit 
more competition between the various modes of transportation; to 
adopt a more liberal attitude toward competitively inspired rate 
reductions; and to show a somewhat greater respect for managerial 
diseretion. It is equally clear that the Congress did not intend 
to sanction unfair or destructive competition. However, competition 
which is destructive in fact is not necessarily destructive as a matter 
of law. But any rate reduction which is not designed to maximize 
net revenues but to drive a weaker rival out of business should be 
condemned by the Commission. Section 15(a)(3) did not revive 
the law of the transportation jungle in which only the strongest 
carriers, but not necessarily the fittest, can hope to survive. 


Another leader in the transportation and traffic management field, 
Mr. J. C. Scheleen, Editor, Traffic World, expresses concern with our 
statement :!° that close consideration of Section 15(a) before and after 
the 1958 changes failed to support the view that railroad management 
had increased discretion and pricing independence as a result of those 
changes. Mr. Scheleen continued: 


Was it the intent of Congress, in revising Section 15(a), to 
bring about no alteration at all in the ratemaking process? We 
don’t think that the answer to that question is ‘‘Yes.’’ 


Comparison of 1940 and 1958 Status of Section 15(a)—We do not 
quarrel with the opinion of these worthy gentlemen that it was the intent 
of Congress to effect some changes in the way the Interstate Commerce 
Commission was applying the rule of ratemaking, in view of the testi- 
mony at the Smathers Subcommittee hearings and the desire to amelio- 
rate the unsatisfactory conditions noted there. The railroads certainly 
hoped and stated publicly that their managements had increased dis- 
cretion in formulating and applying fully compensatory rates, although 
the motor carriers, naturally, thought less kindly of the purported 
change. 

What is the difference between saying in paragraph (3) : 


In a proceeding involving competition between carriers of 
different modes of transportation subject to this Act, the Commission, 
in determining whether a rate is lower than a reasonable minimum 
rate, shall consider the facts and circumstances attending the move- 
ment of traffic by the carrier or carriers to which the rate is appli- 
eable. 


and what had already been said in paragraph (2) by the 1940 Act that: 


97. C. C. Practitioners’ Journal, Vol. XX VII, No. 3, pp. 275-276. 

10 Traffic World, issue of December 19, 1959, p. 13. Mr. Scheleen’s remarks 
were an appended comment to a letter written by Mr. C. E. Widell, Transportation 
Director, Tennessee Manufacturers’ Association, Nashville 3, Tennessee. 
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In the exercise of its power to prescribe just and reasonable 
rates the commission shall give due consideration, among other 
factors to the effect of rates on the movement of traffic by the carrier 
or carriers for which the rates are prescribed. . . 


The I. C. C. has to consider all pertinent factors in evaluating the 
question of rate reasonableness, with the very definite obligation under 
paragraph (2) that their view as to whether a fully compensatory rate 
was proper was not to be based on the effect that it would have on the 
traffic of any other carriers than those for which the rate was prescribed. 
This, certainly, is quite broad enough to include clearly competition 
between carriers of ‘‘different modes of transportation’’ as included 
in the 1958 change in paragraph (3). So, where is the change? It is 
not evident. Further, in saying that ‘‘rates of a carrier shall not be held 
up to a particular level to protect the traffic of any other mode of 
transportation. .. ,’’ there is no change in evident application, for the 
paragraph (2) provisions automatically eliminate any necessity of con- 
sideration of the effect on the traffic or carriers other than those for 
which the rates are prescribed. 

The basic question in this paper is whether carrier management 
pricing discretion is greater since the Transportation Act of 1958 and 
whether the Commission now has any greater or lesser authority in this 
area of ratemaking. The inclusion in paragraph (3) of section 15(a) 
of a reference to the National Transportation Policy may provide some 
reason for the belief that inclusion therein as a substantive provision 
may give the I. C. C. increased authority to disregard the rule of rate- 
making and invoke the ‘‘ destructive practices’’ portion of the policy, but 
it certainly does not give rail carrier management the increased freedom 
in establishing competitive pricing on a fully compensatory basis, as 
they had hoped and indicated that it did. The Commission, so far as 
we can determine, has not reconciled anywhere with clarity the process 
by which they rationalize the conflict of ‘‘inherent advantages’’ with 
“*destructive rate practices.’’ 

In Eastern Central Motor Carriers Association v. United States, 
the high court ruled : 


The Commission is charged with seeing that rates and services 
of rail, motor and water carriers are coordinated in accordance with 
the National Transportation Policy, which, among other things, 
was designed to eliminate destructive competition not only within 
each form but also between or among the different forms of carriage. 


The confusion induced by the two-headed regulatory policy which 
gives one delineation in one place and an entirely different treatment 
in another is illustrated by the fact that on the same page in the 
Annotated Acts which includes this citation !* contains the following :"* 


11 32] U. S. 194 (206). 
12 Vol. 12, p. 10109. 
13 Rubber Products between Southern and Obio Points, 41 M. C. C. 93 (98). 
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Mere reduction of a rate does not constitute an unfair or 
destructive competitive practice. Equalization of competition by im- 
position of a rate differential on a competing, more efficient mode 
of transportation, must be denied as inconsistent with the National 
Transportation Policy. 


There seems to be no question but that the thought in the Eastern 
Central case that coordination of rates is necessary to prevent the fully 
compensatory rate from becoming a destructive basis because it is a level 
which the higher cost carrier cannot meet is in direct conflict with the 
Commission’s finding in the Rubber Products case that umbrella rate- 
making is improper as violating the National Transportation Policy. 
The juxtaposition of these two cases gives rise with considerable perti- 
nence to the feeling that fully compensatory rates violate the National 
Policy if they are not coordinated to permit continued participation of 
other than the ratemaking carrier in the traffic (U. S. Supreme Court 
in the Eastern Central case) and, conflicting, they violate the same 
policy if they involve the imposition of any basis higher than one based 
on costs rather than to protect other than the ratemaking carrier (the 
I. C. C. view in the Rubber Products case). 

There are those who contend that there is no such thing as umbrella 
ratemaking, but there is evidence to the contrary. A direct example of 
the application of this principle by the Interstate Commerce Commission 
is cited in an editorial in Railway Age, (February 18, 1957, page 46) 
in which the writer states that ‘‘the fact is that anti-economic ratemaking 
by the I. C. C. goes on all the time.”’ 

The case in question involved rates applicable on a movement of 
gasoline from Friendship, North Carolina, to points in West Virginia 
and Virginia. For distances over 75 miles, rail costs were lower than 
those of the motor carriers for comparable hauls. From Friendship to 
Abingdon, Virginia, the fully distributed costs of the railroads were 
22.9 cents while motor carrier costs were 26.1 cents per 100 pounds. The 
rails proposed lowering their 25 cent rate to 24.5 cents; this compared 
to a truck rate of 25.9 cents, 1.4 cents differential. The Interstate 
Commerce Commission found that where the rail rates were 1.5 cents 
under their competitors, the rails secured 75 percent of the traffic. 
Accordingly, to protect what they regard as the fair share of the motor 
carriers, the I. C. C. imposed a limitation that the ‘‘railroad rates 
should not be more than 1 cent under the truck rate.’’ 

The concluding clause of paragraph (3), ‘‘giving due consideration 
to the objectives of the National Transportation Policy declared in this 
Act,’’ imposed on to the I. C. C. no obligations or standards other than 
those which were in the Interstate Commerce Act in 1940, for the con- 
cluding statement of the Policy as it stood at that time was that ‘‘ All 
of the provisions of this Act shall be administered and enforced with 
a view to carrying out the above declaration of policy.’’ The $64,000 
question is ‘‘ What is the policy and where is the consistency on which we 
should be able to depend ?’’ 
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Conclusion 


Shippers and carriers, whether of the same mode or of different 
modes, are in no different position since 1958, as to knowing what is 
possible for them or what may face them, than they were following the 
changes made in Section 15(a) by the Transportation Act of 1940. The 
I. C. C., of course, did not change the law as it stood in the period from 
the latter enactment to some time subsequent to the New Automobiles 
ease ruling, but there does not seem to be much doubt that, in some 
eases, at least, they changed their interpretation of the law. When they 
stated, as they did in that case: 


There appears no warrant for believing that rail rates, for 
example, should be held up to a particular level to preserve a 
motor-rate structure, or vice versa. (emphasis supplied) 


they were applying an interpretation which seems justified by the Act 
as it stood at that time and after it as well, although subsequent to this 
ruling they changed the ‘‘rules of the road’’ and invoked the destructive 
practices clause as justification for applying their own views as to alloca- 
tion of traffic as between modes of transportation. 

What Congress intended and what change was actually made in 
section 15(a), paragraph (3) by the Transportation Act of 1958 are 
two different things. The Paint case does not apply a delineation of 
the I. C. C.’s interpretation of law which will stand as even an approxi- 
mate guide as to the direction which the I. C. C.’s decisions will take 
in the future. It cannot be taken as a dependable criterion. If it 
could be taken as such a criterion, it would not have been necessary 
for Commissioner Webb to say :'4 


In my judgment, the Commission has a duty, not only to reach 
the right result in any particular case, but with each case arising 
under Section 15(a) (3) to give carriers and shippers a little better 
idea of where they stand. (emphasis supplied) 


The new controls added supposedly by paragraph (3) are not 
evident. As the matter now stands, the present standards of the re- 
vised Rule of Ratemaking are the same now as they were following 
1940. All of those concerned in the manner of this interpretation of 
this very important rule are subject to the possibility that the I. C. C., 
as it sees proper, may disregard the rule entirely and invoke the National 
Transportation Policy as a justification of their so doing.'® 


14]. C. C. Practitioners’ Journal, op. cit. ; 
15 Qur interpretation has been a treatment of this question as we see it. If 


there is a really new directive in paragraph (3), we would like to have it pointed 
out to us. 





News of Interest to Practitioners 
Interstate Commerce Commission 
First Organization and Procedure Report of I. C. C. Special Advisory Committee 


The first report of the Special Advisory Committee on Interstate 
Commerce Commission Practices and Procedures, designated as ‘‘ Report 
on Commission’s Organization and Internal Procedure,’’ was released 
by the Interstate Commerce Commission, November 9, 1960. 

This committee was created by the Chairman of the Commission in 
1959 to make recommendations for improvement of the Commission’s 
practices and procedures. Its membership, which includes practitioners 
from the Association of I. C. C. Practitioners and the Motor Carrier 
Lawyers Association, is designed to be representative of all types of 
practice before the Commission. 

There are some twenty recommendations contained in the report. 
According to the Commission, these recommendations are already under 
active consideration by it with a view to adoption of those which promise 
to improve organization and functioning of the Commission. 

Giving a great deal of their own time and money to the study of 
Commission procedures, the 18 members of the special committee, drafted 
the report and had it printed. The conclusions and recommendations 
in this first report represent the thinking of the committee, free of any 
directives from the Commission. 


Notice of Proposed Rulemaking 


The Interstate Commerce Commission announced in its notice of 
November 7, 1960 an extension to and including January 15, 1961, of 
time for interested parties to file with the Commission written views and 
comments on proposed rulemaking in Docket 33581, General Accounting 
Regulations Under the Interstate Commerce Act, (49 CFR 25) Financial 
Statements To Be Consistent With Accounting Regulations. Notice of 
proposed rulemaking was published in the Federal Register, issue of 
October 15, 1960, at page 9906 and November 15, 1960 was the terminal 
date earlier set for filing written views and comments. 


Amendment No. 2, I. C. C. General Rules of Practice 


Amendment No. 2, J. C. C. General Rules of Practice, adopted and 
made effective October 11, 1960 (25 F. R. 10062 10/21/60) is as follows: 

It is ordered, That the title of § 1.243 and paragraphs (a) and 
(ce) (1) be amended to read as follows: 


§ 1.243 Special Rules governing notice of filing of applications by motor 
carriers of property under section 7(¢c) of the Transportation Act of 
1958, by motor and water carriers of persons and property under 
sections 206(a) (4), 206(a) (5), 209(a) (4), 209(a) (5), 309(a) and 
309(f), and by freight forwarders of property under sections 
410(a)(2), and 410(a)(3) of the Interstate Commerce Act, as 
amended July 12, 1960, and certain other procedural matters with 
respect thereto. 


—354— 
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(a) Scope of special rules. These special rules govern the filing and 
handling of ‘‘grandfather’’ and ‘‘interim’’ applications by motor 
earriers of property under section 7(¢) of the Transportation Act 
of 1958, by motor and water carriers of persons and property under 
sections 206(a) (4), 206(a) (5), 209(a) (4), 209(a) (5), 309 (a) and 
309(f), and by freight forwarders of property under sections 
410(a) (2) and 410(a)(3) of the Interstate Commerce Act, as 
amended July 12, 1960. Except as otherwise herein provided, the 
general rules of practice shall apply. 


Protests. (1) Protests to the granting of an application shall be 
filed with the Commission within 30 days after the date notice of the 
filing of the application is published in the Federal Register, except 
protests to the granting of an application involving operations from, 
to, or between points in Alaska or Hawaii shall be filed with the 
Commission within 75 days after the date notice of the filing of the 
application is published in the Federal Register. (Page 26) 


(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, secs. 204, 
205, 49 Stat. 546, as amended, 548, as amended, sec. 304, 54 Stat. 


933, sec. 403, 56 Stat. 285; and 49 U. 8. C. 12, 17, 304, 305, 904, 
1003) 


I. C. C. Retirements 
The Commission announced the following retirements: 
Edward Burns, Bureau of Transport Economics and Statistics 


Mr. Edward Burns, Assistant Director, Bureau of Transport Eco- 
nomics and Statistics, retired October 31 after nearly 40 years’ service 
with the Commission. He joined its staff in April 1921 as a temporary 
messenger. Through successive appointments he became Assistant Di- 
rector, Bureau of Transport Economies and Statistics on April 21, 1957 
and during the period March 1958 through January 1959 Mr. Burns 
served as Acting Director of this bureau. 


Aubrey T. Palmer, Bureau of Rates and Practices 


Mr. Aubrey T. Palmer retired November 14 as attorney-adviser in 
the Bureau of Rates and Practices with over 31 years of government 
service. After working on railroads in the South in various capacities 
and later as a transportation rate and traffic clerk in the Navy Depart- 
ment, Mr. Palmer transferred to the Commission’s Bureau of Traffic 
as a senior clerk in 1931. In 1937 he was promoted to examiner in the 
Bureau of Motor Carriers, then served for a number of years as a mem- 
ber of the Board of Suspension, and in 1950 became an examiner in the 
Bureau of Formal Cases. In World War II, Mr. Palmer served with the 
United States Army. 
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Personalities and Events in the News 


E. F. Hamm, Jr., First 1. C. C. Managing Director Selected For 
1960 Seley Awards 


Unanimous selection of E. F. Hamm, Jr., publisher of the Traffic 
World, for the 1960 Seley Awards of the Transportation Association of 
America, was announced on November 7, 1960, citing him for distin- 
guished service to transportation. 

Made possible by the Seley Foundation of New York, these Awards 
include a gold medal for Mr. Hamm, a $1,000 transportation scholar- 
ship to the university or college of his choice, and an additional $1,000 
to the same institution. To be presented to Mr. Hamm at a luncheon in 
Chicago on January 18, 1961, the Awards will be a feature of a National 
Transportation Institute presented by T. A. A. in cooperation with some 
30 national and local organizations. 

In announcing that the T. A. A. Board designated Mr. Hamm on 
recommendation of its selection committee, composed of transportation 
executives and professors, Dr. George P. Baker, Professor of Transporta- 
tion, Harvard Graduate School of Business Administration and Presi- 
dent of the Association, said the decision was based on the following 
summary of this eminent man’s activities: 


For major contribution to understanding and cooperation in 
the transport industry through comprehensive news and feature 
coverage, and able editorial policy in the Traffic World; 

For his leadership as Chairman of National Transportation 
Week, in greatly increasing public awareness of transportation and 
its importance ; 

For his unselfish contributions of time, talent and facilities to 
various important traffic and transportation organizations; and 

For his recent major contributions to the regulatory process by 
his service as Managing Director of the Interstate Commerce Com- 
mission in the period of reorganization of the Commission. 


James M. Landis to Study Federal Regulatory Agencies’ 
Procedures 


President-elect John F. Kennedy named James M. Landis, a New 
York lawyer, to make a study of the Federal Regulatory Agencies, ‘‘ with 
a view to maximizing the effective dispatch of their business.’’ Mr. 
Landis is a former Chairman of the Securities and Exchange Commis- 
sion, a former dean of the Harvard Law School, and a former Civil Aero- 
nautics Board Chairman (from mid-1946 to end of 1947). A preliminary 
report, based on the study, is to be issued by December 15, 1960. 

The President-elect is reported as hoping that one goal of the study 
would be to get personnel of the agencies willing to work more than 
‘*just 9-to-5 hours’’ and he also wanted to find ways of supplementing 
government salaries to absorb the necessary expenses connected with the 
job, so as to attract men in private industry who might not want to leave 
a higher rate of income. 
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Mr. Landis said that he and associates have been working on the 
report for over six months and that it will be ready by the date set. This 
statement was made to reporters when Mr. Landis was attending the 
Air Line Pilots Association Convention at Miami Beach. He continued 
by saying that the report would recommend personnel changes in top 
regulatory agency positions ‘‘to remove the do-nothing deadwood that 
is afraid to show leadership.’’ Indicating concern with delays before 
the Federal Regulatory Agencies, he added: 

‘*Those with cases and appeals before agencies are plagued by end- 


less continuances and resulting high cost in carrying cases to their long, 
drawn-out conclusions.’’ 


Recently Elected President of 
American Trucking Associations 


Mr. John J. Gill, President of the Petroleum Heat and Power Com- 
pany of Rhode Island, was unanimously elected President of the Ameri- 
can Trucking Associations at its 27th annual convention, October 16-21, 
1960, in the Waldorf-Astoria Hotel, New York City. 

For the first time in its history, the organization accorded a member 
of the Private Carrier Conference this office and the first time a New 
Englander had attained this honor. Mr. Gill, who had just completed 
a term as President of the Private Carrier Conference, said he would 
work against ‘‘any abuses whatever they are.’’ 


Presidential Appointment For 49th State 


Edward A. Bolster was appointed by President Eisenhower, on 
October 26, 1960, to be the Department of State member on the Alaska 
International Rail and Highway Commission. Mr. Bolster, Deputy 
Director, Office of Transportation and Communications, State Depart- 
ment, succeeds Laurence C. Vass, Director. 


President Eisenhower Established Railway Work 
Rules Commission 


By Executive Order, issued November 1, 1960, the President estab- 
lished a Presidential Commission to study the railway industry’s dispute 
over work rules and practices. Railway management and the railway 
unions are in agreement as to the creation of this organization. Mr. 
Eisenhower stated that this agreement was ‘‘a landmark in the history 
of labor-management relations in the United States.’’ 

There will be 15 members of the Commission to be chosen by the 
President. Five members will be designated from among those nomi- 
nated by the carriers, 5 from persons nominated by employes represented 
by the operating brotherhoods, and 5, together with the chairman, to be 
chosen by the President independently without nominations. 

The Railway Work Rules Commission, by the Order, is empowered 
to ‘‘investigate and to inquire into the issues raised by the proposals of 
the parties involved in the said controversy with the objective of making 
a report to the President, including its findings and recommendations 
with respect to the controversy, and assisting in achieving an amicable 
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settlement and agreement with respect to issues in dispute between the 
parties.’’ The Commission is also authorized to hold public hearings 
and to hear witnesses, and directs all executive departments and agencies 
of the Federal Government to cooperate. 

Although nominations and appointments to the Commission may be 
made earlier, provisions of the Order will go into effect January 1, 1961. 
The Commission will try to make its final report by December 1, 1961. 


Meetings 


Interagency Committee On Transportation and Traffice Management 
Monthly Meetings Scheduled by General Services Administration 


The scheduling of a series of monthly meetings of transportation 
executives of the Federal agencies under an ‘‘Interagency Committee on 
Transportation and Traffic Management’’ has been announced by the 
General Services Administration. They are being held at the suggestion 
of G. S. A.’s Transportation and Public Utilities Service. Problem areas 
would be dealt with that are common to all Federal agencies in the 
shipment of government freight. One participant said the primary pur- 
pose of the committee was to aim for coordination of shipper policy 
among the agencies of the Federal Government. 

Twelve agencies participating in the first meeting held on September 
16 were: Departments of Agriculture; Commerce; Defense; Health, 
Education and Welfare; Interior; Justice; Post Office and Treasury, 
and the Atomic Energy Commission; Federal Aviation Agency, G. S. A., 
and Veterans Administration. 

Mr. J. K. Cowling, Director of the Program Analysis and Develop- 
ment Division in the Transportation and Public Utilities Service of G. 
S. A., recommended that ‘‘uniform procedures’’ be established for use 
of all federal agencies in the handling and payment of loss and damage 
claims. 


Publications 
Motor Carrier Reports Wanted 


Mr. George H. Hart, Attorney at Law, Central Building, Seattle 4, 
Washington, would like to purchase a complete set of the bound volumes 
of the Interstate Commerce Commission Motor Carrier Reports. Anyone 
having a set of these reports for sale may write him at the above address. 


First Report to The I. C. C. by The Special Advisory Committee 
On I. C. C. Practices and Procedures Available 


A few copies of the ‘‘ First Report to the Interstate Commerce Com- 
mission’’ by the Special Advisory Committee on Interstate Commerce 
Commission Practices and Procedures (Report on Commission’s Organi- 
zation and Internal Procedure, October 1, 1960) are available for $1.00 
each at the Association’s Headquarters Office. 
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Recent Court Decisions 
By Warren H. Wacner, Editor 


Different positions by United States and Commission—contract rights— 
effect on common carriers—consideration of rates—special service— 
adverse effect on supporting shippers. 


Elvin L. Reddish v. United States. No. 1531. 


On October 19, 1960, a three-judge court for the Western Dis- 
trict of Arkansas, Fort Smith Division, set aside an order of the Com- 
mission in the Elvin L. Reddish contract carrier application case and 
remanded the proceeding back to the Commission for further consid- 
eration. 


Quoting from the opinion of the Court: 


In its answer, the United States admitted all of the allegations 
of the complaint.1_ The United States filed a brief in this Court in 
support of its position that the orders of the Commission should 
be set aside and the cause remanded for further proceedings. 
Counsel for the Government also appeared at the hearing and pre- 
sented oral argument. In summary, the Government’s position 
is that the Court [sic. Commission] erred (1) in concluding that 
grant of the application would adversely affect the protesting car- 
riers; (2) in concluding that denial of the application would not 
adversely affect the supporting shippers.” 

The Interstate Commerce Commission, in its answer, denied 
that its action in denying plaintiff the permit he requested was un- 
lawful, and stated that the action it had taken was fully sup- 
ported and justified by the record. 

The trial examiner of the Commission found that the service 
proposed by plaintiff would be consistent with the public interest 
and the National Transportation Policy, and recommended that 
the authority requested be granted. Division 1 of the Commission, 
however, denied the authorization requested, although the trial 
examiner’s findings of fact were adopted by the Commission as its 
own. The action of Division 1 was sustained by the full Com- 
mission, which held: 


(a) that the findings of Division | are in accordance with evidence and 
the applicable law, and (b) that no sufficient cause appears, for reopening 
the proceeding for reconsideration or for oral argument. 


1 Paragraph 12 of the complaint alleged: “The Orders of the Interstate Com- 
merce Commission dated June 30, 1959 and December 16, 1959 are erroneous and 
void as a matter of law for the reason that they are arbitrary and capricious and 
without foundation in substantial evidence in the record considered as a whole.” 

_ *Encompassed in the second point is the contention that the Commission erred 
In treating as irrelevant the injury to supporting shippers caused by the higher 
cost of common carrier service; erred in concluding that the supporting shippers 
would not be adversely affected by withholding from them a contract-carrier service 


meeting transportation needs which the existing common carriers do not adequately 
meet. 
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This action was brought by plaintiff for judicial review of this 
denial by the Commission. 

There is no material dispute as to the facts. They are as 
follows: 

Plaintiff requests permanent authority to operate as a con- 
tract carrier for Steele Canning Company and Cain Canning Com- 
pany of Springdale, Arkansas, and for Keystone Packing Com- 
pany of Fort Smith, Arkansas. He proposes to handle pool-truck 
shipments of less-than-truckload orders intended for delivery in 
33 states, and to handle certain canning supplies on his return 
trips from 30 of these states. Steele Canning Company is the major 
shipper of the three that plaintiff proposes to serve. Steele nor- 
mally purchases about 75 percent of the production of Cain and 
Keystone, which Steele in turn resells to the wholesale and retail 
market. Steele began transporting its own small order loads in 
1948. This operation increased as Steele’s small order business 
increased, until the fleet of trucks operated by Steele numbered 29 
in January of 1958. Throughout this period Steele handled most 
of its truckload shipments by common carrier, principally Jones 
Truck Line, Inc., of Springdale, Arkansas, who supports the plain- 
tiff’s application to handle the less-than-truckload orders. 

Steele’s less-than-truckload orders account for approximately 
80 percent of its business, which it transported almost exclusively 
by its own private carriage until June of 1958, when a labor dis- 
pute interfered with such operations. Steele at that time prompted 
plaintiff to apply for authority to handle this operation as a con- 
tract carrier. In June 1958 the Commission granted plaintiff 
temporary operating authority substantially as requested by him. 
The service rendered by plaintiff under such authority was found 
by the trial examiner to be substantially similar to the private car- 
rier operations previously performed by Steele. The contract serv- 
ice rendered by plaintiff to Cain and to Keystone largely involves 
their sales to Steele, but both are interested in developing their own 
less-than-truckload business, which plaintiff would handle. 

The three canners insist that the only satisfactory alterna- 
tive to private carriage is contract carriage of the type plaintiff 
proposes to offer and which he has performed for them under 
temporary operating authority. Their business is intensely com- 
petitive and has a small margin of profit. Most small order ac- 
counts operate on small inventories, making it critical that their 
orders be filled promptly. Further, Steele has found that many 
of its customers have special unloading times and requirements 
which must be observed at risk of the loss of that business. Be- 
cause of these facts and because of the scattered location of the 
small order customers throughout the 33 states named in plain- 
tiff’s application, these three canners insist that they would not be 
in a competitive position if forced to rely upon common carriers 
for delivery of less-than-truckload orders. Delays in ‘‘interlining”’ 
shipments, coupled with what the canners regard as ‘‘prohibitive’”’ 
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common carrier less-than-truckload rates, would, they say, place 
them at a disadvantage as to their competitors, who maintain their 
own fleets of trucks. The canners intend to abandon their private 
carriage operations and, in effect, use plaintiff as though he were 
their shipping department. 

While the trial examiner found that some less-than-truckload 
shipments which require delivery stops for a portion of the freight 
at one or two points enroute to final destination had been satis- 
factorily handled by common carrier, the traffic that the three can- 
ning companies propose giving plaintiff involves from three to ten 
stops, with six stops being approximately the average less-than- 
truckload pooled shipment. This business has not in the past been 
handled by the protestant common carriers and, say the three ship- 
pers, will continue to be handled by private carriage if plaintiff’s 
application is not granted, though the protestant common carriers 
insist that their experience indicates that they will receive some of 
this traffic if it is not handled by a contract carrier. 


I 


The limits of permissible judicial review of the order of the 
Interstate Commerce Commission here in question are determined 
by Section 10(e) of the Administrative Procedure Act. 60 Stat. 
243 (1946), 5 U.S. C. § 1009(e) (1958). The appeal is upon the 
record made before the Commission and its order must be sustained 
if it is supported by substantial evidence when viewed on the 
record as a whole and if the action taken is within the scope of its 
lawful authority. Universal Camera Corporation v. Labor Board, 
340 U. S. 474, 490 (1951). Plaintiff alleges that the order under 
review lacks substantive support for several findings and con- 
clusions expressed by Division 1 in its report, and further alleges 
that the report applies a test not permitted by statute. 

Our review of the record has convinced us that the plaintiff 
is correct in these contentions. 


II 


In declaring the National Transportation Policy, Congress 
included the following goals: 


to promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation and among the several 
carriers; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, undue 
preferences or advantages or unfair or destructive competitive practices . 
54 Stat. 899 (1940), 49 U. S. C, preceding § 1 (1958). 


We need not decide whether contract motor carriers are a separate 
**mode’’ of transportation from common motor carriers to hold, 
as we do, that the goal of the National Transportation Policy 
encompasses all modes and all carriers subject to regulation. 

A contract carrier by motor vehicle is defined by statute as: 
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. any person which engages in transportation by motor vehicle of 
passengers or property in interstate or foreign commerce, for compensa- 
tion . . . [other than common carriers], under continuing contracts 
with one person or a limited number of persons either (a) for the 
furnishing of transportation services through the assignment of motor 
vehicles for a continuing period of time to the exclusive use of each 
person served or (b) for the furnishing of transportation services designed 
to meet the distinct need of each individual customer. 71 Stat. 411 (1957), 
as amended, 49 U. S. C. § 303 (a)(15) (1958). 


The Commission found that plaintiff would fit this definition, 
but upon its review of the entire case concluded: 


It is clear that authorization of a new carrier to transport traffic which 
common carrier protestant can efficiently handle would have an adverse 
effect upon the service of that protestant. See /-7 Transport, supra. 


There has been no convincing showing by applicant that the supporting 
shippers have a real need for the proposed contract carrier service. On 
the contrary, the only serious complaint which shippers have against 
existing service is with the less-than-truckload rates of motor common 
carriers. Even should the application be granted, they assert, they will 
continue to use common carrier service to some extent. It may be 
fairly concluded, we believe, that their support of this application rests 
entirely upon a desire to obtain lower rates. This is not a sufficient 
basis to justify a grant of authority to a new carrier. If the shippers 
believe that the rates of presently authorized carriers are unjust or 
unreasonable, they should seek relief in actions against these carriers 
under appropriate provisions of the Act. Under the circumstances, the 
application will be denied 


The applicable section of the Interstate Commerce Act 
provides : 


Subject to . . . [the provision against holding both a common carrier 
certificate and a contract carrier permit], a permit shall be issued to 
any qualified applicant therefor authorizing in whole or in part the 
operations covered by the application, if it appears from the applications 
or from any hearing held thereon, that the applicant is fit, willing, and 
able properly to perform the service of a contract carrier by motor 
vehicle, and to conform to the provisions of this chapter and the lawful 
requirements, rules, and regulations of the Commission thereunder, and 
that the proposed operation, to the extent authorized by the permit, 
will be consistent with the public interest and the National Transportation 
Policy declared in the Interstate Commerce Act; otherwise such applica- 
tion shall be denied. In determining whether issuance of a permit will 
be consistent with the public interest and the National Transportation 
Policy declared in the Interstate Commerce Act, the Commission shall 
consider [1] the number of shippers to be served by the applicant, [2] 
the nature of the service proposed, [3] the effect which granting the 
permit would have upon the services of the protesting carriers, [4] 
the effect which denying the permit would have upon the applicant 
and/or its shipper and [5] the changing character of that shipper’s 
requirements. 71 Stat. 411 (1957), 49 U. S. C. § 309(b) (1958). 


There is no contention that plaintiff has not demonstrated his 
fitness and ability to meet the first two requirements for the issuance 
of a permit, and as is said in the Commission’s opinion, the fifth 
matter for consideration is not involved. As shown above, the 
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Commission found that the granting of the permit would have an 
adverse effect upon the protesting common carriers because such 
earriers could efficiently handle the business, and there was no 
adequate showing that the supporting shippers had a real need 
for the proposed service. Thus, the third and fourth criteria 
enumerated in the Act are the only ones involved, and it is upon 
these conclusions that the Commission denied plaintiff a permit 
as not being consistent with the public interest and the National 
Transportation Policy. 

The statutory enumeration of factors for Commission con- 
sideration in determining consistency with the public interest 
and National Transportation Policy specifically includes the effect 
that a denial of the permit would have upon the supporting 
shippers, but as interpreted by the Commission, 


... . whether the shippers would be adversely affected by a denial must 
depend upon a determination of whether existing service is adequate 
to meet their transportation requirements. 


We find no authority for limiting the inquiry as to the effect of 
a denial of a permit to a mere inquiry as to the adequacy of 
presently available service. Indeed, as applied by the Commission 
in this case, there is no distinction between this test and the test of 
proving public convenience and necessity that must be met by 
applicants for a common carrier certificate. 

Considering all of the record, including the evidence of the 
lower cost of plaintiff’s proposed service, it is clear that substantive 
evidence does not support the Commission’s finding that the sup- 
porting shippers will not be adversely affected by a denial of this 
application; the record, the findings of the examiner, and the 
specific findings of fact stated by Division 1 in its report all indi- 
cate the contrary—the alternative faced by the shippers if the 
application is denied is the operation of their own trucks, in sub- 
stantial numbers, in private carriage; common carriers are not 
an adequate substitute, and for that reason are not utilized. It 
does not do to say that the record is devoid of any substantial 
showing of dissatisfaction by the shippers with existing service 
because the complaints are not substantiated by reference to specific 
instances, or to hold that the shippers failed to show that they 
had been unable to obtain reasonably adequate service upon re- 
quest because existing common carriers, other than Jones, had been 
almost completely untried in recent years. The record clearly 
reveals that the shippers, particularly Steele Canning Company, 
are reasonably familiar with the services, including less-than- 
truckload rates, of the protesting shippers [sic. carriers], and have 
not used them for the traffic in question because these services 
are inadequate. 

Further, the ‘‘adequacy of existing service’’ test as applied 
by the Commission in this case in its determination of the effect 
upon supporting shippers of a denial of the permit is a test pro- 
seribed by the legislative history of the Interstate Commerce Act. 
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In 1957 the Commission proposed to Congress several changes in 
the Act to enable it to better regulate contract carriers. As 
proposed, § 203(a)(15) of the Act [49 U. S. C. § 303(a) (15) ] 
would have defined the term contract carrier by motor vehicle as 
meaning : 


. any person which engaged in transportation by motor vehicle of 
passengers or property in interstate or foreign commerce, for compensation 
. . , under continuing contracts with one person or a limited number 
of persons for the furnishing of transportation services of a special and 


individual nature required by the customer and not provided by common 
carriers. 


Section 209(b) [49 U. S. C. § 309(b)] would have been changed 
to insert the requirement ‘‘that existing common carriers are 
unwilling or unable to provide the type of service for which a 
need has been shown.’’ The amendment of the Interstate Com- 
merce Act does not contain such language, however, and as amended 
by Public Law 85-163, 71 Stat. 411, the two sections read as pre- 
viously quoted in this opinion. 

Our study of the legislative history of this Act convinces us 
that the deletion of the willingness and ability test was at the 
specific protest of the contract carriers, some of their supporting 
shippers, the Department of Commerce and the Department of 
Justice. In its place were substituted the five specifications of 
items to be considered by the Commission in determining whether 
the requested permit would be consistent with the public interest 
and the National Transportation Policy, and to this change the 
Interstate Commerce Commission expressed its approval. 8S. Rep. 
No. 703, 85th Cong., Ist Sess. (1957) (Report of Senate Committee 
on bill which became Public Law 85-163, 71 Stat. 411). See J-T 
Transport Co., Inc. Extension—Columbus, Ohio, 79 M. C. C. 695, 
711 (Concurring opinion, Walrath, Commissioner) (1959). 

We do not believe that there is any difference between the 
‘‘willingness and ability’’ test deleted by Congress from the bill 
proposed by the Commission and the ‘‘adequacy of service’’ test 
which the Commission said it applied in this case—a separate test, 
it maintains, from the one deleted. We believe that the Com- 
mission’s own opinion in this case shows that it did apply the 
‘‘willingness and ability’’ test: 


Applicant argues in his reply [referring to the 1957 amendments] that 
the willingness and ability of common carriers to provide needed service 
should be given but little weight in determinig whether an application 
for contract-carrier authority should be granted. Similar contentions 
were considered by the entire Commission in No. MC-11185 Sub 100, 
J-T Transport, Inc., Extension—Columbus, Obio, 79 M. C. C. 695, decided 
June 15, 1959; these issues were there resolved in a manner contrary 
to that urged by applicant; and it was found that the availabilitv of 
common carrier service is a relevant matter which must be considered 
in disposing of contract carrier applications. 


The decision of the Commission in the J-T Transport, Inc. 
case was attacked in a proceeding instituted by that applicant in 
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the district court for the Western District of Missouri, Western 
Division, in the case of J-T Transport Co., Inc. v. United States 
of America and Interstate Commerce Commission. The three- 
judge court in that case handed down its opinion August 9, 1960, 
185 Fed. Supp. 838, setting aside the order of the Commission for 
wrongfully applying the new criteria prescribed by the 1957 
amendment to the Interstate Commerce Act. This case was one 
of first impression in construing the new status of an applicant 
for a permit as contract carrier when opposed by common carriers 
on the ground that adequate service was already available by 
common carriers. In that case, the court discusses exhaustively 
the legislative history of the 1957 amendments and concludes at 
page 848 of Fed. Supp.: 


The Commission bases its decision here on the presumption that if an 
existing common carrier is able and willing to perform services for 
the shipper or, stated alternatively, that existing service is adequate, 
the effect on existing protesting common carrier services is adverse. 

. The effect of this is to inject precisely the standard which was deleted 
by ‘Congress at the time of enactment of the new section. 


In this case, the only evidence of the adequacy of existing 
service to meet the transportation requirements of the supporting 
shippers came from the testimony of common carriers that they 
were willing and able to serve, though they had not been called 
upon by the shippers to do so in recent years as to the traffic in 
question ; all the other testimony was to the effect that the existing 
service was considered inadequate by the shippers. 

We do not believe that it was the intent of Congress that the 
approval or disapproval of an application for a contract carrier 
permit should be determined solely by reference to whether or 
not the proposed service is provided by common carriers, or one 
which they are unwilling or unable to provide. Sufficient tests 
and safeguards to control the granting of contract carrier permits 
are contained in the law to protect common carriers without the 
imposition by the Commission of a test which Congress deemed 
improper. 

As the Court said in overruling the Commission in the J-T 
Transport case : 


Thus, in weighing these various factors, one against the other, we 
reach the conclusion that even though the Commission may find that 
issuance of a permit will in fact adversely affect a protesting carrier, 
that in and of itself does not necessarily justify a denial of the permit. 
The statute does not say, “The permit shall be issued, unless an existing 
carrier will be adversely affected.” It does set out clearly and concisely 
the standards by which the Commission must be guided, and there is no 
longer a need to resort to special tests beyond the language of the 
statute, which may have been necessary in making determinations prior 
to the amendments. The five criteria in Section 209(b) are broad and 
inclusive, and when given proper application, in light of the evidence, 
the Commission should, without the injection of other factors, be able to 
make a proper disposition of the application. 
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III 


Neither do we believe that lower costs in the form of rates 
may be ignored in determining the effect denying the permit would 
have upon the shippers. Congress has declared one of the goals 
of our National Transportation Policy is to promote ‘‘economical’’ 
service. 

We are not to be understood as saying that evidence of lower 
rates is always important, or determinative, when weighing evidence 
in support of a contract carriage application against that presented 
by protestant common carriers. Our holding is that where the 
lower rates result from economies and advantages inherent in con- 
tract carrier operation, as they do in this instance, and there 
is a showing that efficient business operations require the proposed 
tailored service—including the lower rates, as is reflected by the 
record in this instance, the Commission may not disregard this 
evidence in its evaluation of the effect of a denial of the permit 
upon the applicant’s supporting shippers. Mere cost-cutting or 
profit-shaving need not be considered, perhaps, but evidence of 
efficient operation must be heeded. 


IV 


In considering the effect which granting of the permit would 
have upon the services of the protesting carriers, the Commission 
concluded, as heretofore stated, that the authorization of a new 
carrier to transport traffic which common carrier protestants could 
efficiently handle would have an adverse effect upon the service 
of such common carriers. 

Whatever the validity of this presumption generally, it is 
overcome in this case by the evidence in the record, which estab- 
lishes, we think, not only that the protestant common carriers have 
not handled this traffic but would not handle it if the permit were 
denied. 

Even if it is assumed that some adverse effect would result 
from the granting of this permit, no consideration was given to the 
special services which could not be supplied by a common carrier. 
As the Court said in the J-T Transport case: 


. a finding by the Commission that existing common carrier service 
is “adequate to meet. the reasonable transportation needs” of the shipper 
fails to take into account that the new test under Section 203(a)(15) 
is whether the service is “designed to meet the distinct need of each indivi- 
dual customer.” While existing specialized services of common carriers 
may very well be adequate to supply the shipper’s “reasonable transporta- 
tion needs,” that existing service may not in fact meet the distinct or 
specific need of the supporting shipper. 


The orders of the Interstate Commerce Commission dated 
June 30, 1959 and December 16, 1959 in proceeding MC-117391 
shall be set aside and their enforcement enjoined. The cause is 
remanded to the Interstate Commerce Commission for such further 
proceedings in conformity with this opinion as may be proper. 





Rail Transportation 
By Joun F. Donegan, Editor 


Ex Parte No. 223, Increased Freight Rates, 1960 


The Commission on October 20, 1960, ordered an investigation into 
certain schedules proposed by the railroads in this proceeding. Some of 
these schedules under investigation were suspended pending the investi- 
gation ; others were permitted to become effective, but subject to investi- 
gation and the refund provision. 

The Commission has designated the following sub-numbers to those 
tariff schedules which are under investigation : 


Increased Minimum Charges per Car 

Increased Switching Charges 

Increased Rates on Iron Ore 

Reduced Free Time at Ports 

Increased Rates on Coal and Petroleum Coke 

Charge for Third Transit 

Charge for Car Detention or Rental 

Pulpboard from St. Marys, Ga. .......scsccscsesessessessees Sub-No. 
Increased Rates on Fresh Fruits and Vegetables ....Sub-No. 
Rule 7 (Combination Rates) Sub-No. 10 


ConNnuwFr CONe 


Separate hearings and the issuance of separate reports in the above 
sub-numbered proceedings are contemplated. 


Volume Rates on Bituminous Coal 


In the report of the I. C. C. in Docket 32871, Coal to New York 
Harbor Area, schedules which became effective March 4, 1959, published 
by 32 Class I and 23 Class IT linehaul railroads and one Class IT switch- 
ing railroad, setting forth reduced rates applicable to minimum volume 
deliveries of bituminous coal to designated consignees have been found 
lawful, and the Commission’s investigation therein discontinued. The 
rates designated specifically as designed to meet foreign residual oil 
competition, apply on movements of coal from Appalachian coal fields 
to electric-utility plants along the Atlantic Seaboard from Salem, Massa- 
chusetts, to Baltimore, Maryland, including Albany, New York. 

Under the terms of the tariff published for the account of every 
railroad which originates coal shipped into the eastern seaboard area 
and (with certain exceptions) every railroad which terminates such 
traffic in the seaboard area in and between Massachusetts and Maryland, 
a 50-cent per ton reduction from the existing applicable rate will be 
made on all coal in excess of 3 million tons—in the aggregate—delivered 
to one or more plants of any consignee, subject to the condition that the 
total receipts of the consignee within a 12-month period shall not be less 
than 5.5 million tons. Thus, should the total coal received by the con- 
signee during the fuel year aggregate less than 5.5 million tons, the re- 
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duction would be inapplicable to that consignee’s coal, and the differ- 
ence of 50 cents between the normal rates and the proposed rates charged 
on shipments aggregating in excess of 3 million tons would be due and 
payable by the consignee. 


Intrastate Volume Coal Rate 


The Chesapeake & Ohio Railway Company announced on October 
26th the signing of an intrastate rate contract with Kentucky Power 
Company, providing for a specific rate of 72 cents a net ton for coal 
moving from Kentucky mines to a new power plant at Big Sandy, Ken- 
tucky, in return for a guaranty from the utility company that the rail- 
road will be tendered at least 80 per cent of the coal traffic involved. The 
tonnage to the plant is expected to run about 600,000 tons annually. 
It was also stated that the agreement had been approved by the Ken- 
tucky Railroad Commission. 


Illinois Central Control—Peabody Short Line 


By order of Division 4 of the I. C. C. on October 3—in F. D. 21067 
—lIllinois Central Railroad was authorized to control Peabody Short 
Line Railroad through ownership of capital stock. Certificate was also 
issued authorizing acquisition and operation by the Illinois Central of a 
line of railroad known as the Peabody Spur Track, extending from 
Belleville to River King Mine, Illinois, owned by the Peabody Coal 
Company, and of the coal barge loading dock of the Peabody Coal Com- 
pany located on the Mississippi River at East St. Louis, Illinois. 


1. C. C. Approves Loan Guarantee of $4.5 Million to New Haven Railroad 


The Interstate Commerce Commission on November lst approved 
a guarantee of a $4,500,000 loan to the New York, New Haven and 
Hartford Railroad. The railroad had originally applied for a guarantee 
of a $6,000,000 loan, to run for one year with an interest rate of 5 
percent. The Commission’s action followed a full day of discussions with 
representatives of the area served by the New Haven. Action was 
deferred as to the remaining $1,500,000 requested by the New Haven. 


Plan to Save New Haven Railroad Recommended to |. C. C. 


An extensive program to save the New York, New Haven and 
Hartford Railroad was recommended to the Interstate Commerce Com- 
mission, on November 21, by Commissioner Charles A. Webb and Hear- 
ing Examiner Richard S. Ries. 

In general, it called for a cooperative effort of everyone concerned 
to halt ‘‘the decline of a once prosperous railroad—a decline,’’ which, 
according to the report, ‘‘a management fully responsive to changing 
competitive factors might have forestalled.’’ Major elements of the 
program would be applicable to any other railroad faced with problems 
similar to those of the New Haven. 

Specifically, the program called for Federal, State and local tax 
relief, a 20 to 30 percent increase in fares coupled with prompt improve- 
ment in passenger equipment, abandonment of portions of the rail lines, 
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better management of the railroad and of its motor carrier subsidiary, 
better coordination of the rail and motor services, possible legislation 
authorizing the Commission to find State and local railroad taxes unlaw- 
ful as an undue burden on interstate commerce, and a Federal program 
related to acquisition of passenger train equipment. 

The report and recommended order in Docket 33332, Passenger 
Fares, The New York, New Haven and Hartford Railroad Company, 
found that the New Haven fare increases of last February and July 
were just and reasonable. The increases were in effect but were being 
investigated by the Commission along with its general investigation of 
New Haven finances and operations. The latter broadened investigation 
was instituted on March 17, 1960. 

The report said the New Haven operated at a net deficit of $10.8 
million in 1959 and will close out this year with an estimated net deficit 
of more than $14.3 million. The New Haven’s passenger deficit for the 
year 1959 was found to be $12.6 million and the commuter service por- 
tion of that deficit was found to be $6.2 million. To rehabilitate the road 
and bring it to a break-even point, about $35,000,000 more per year is 
needed than it had in 1959, and the deficit is growing worse rather than 
better. Inasmuch as annual fixed charges amount to only $6,600,000, 
the report concluded that bankruptcy was not a solution. 


Chicago & Northwestern Acquisition—Minneapolis & St. Louis 


By order on October 13, in F. D. 21115, Division 4 approved and 
authorized, under specified conditions, purchase by the Chicago and 
North Western Railway Company of the properties and franchises of 
Minneapolis & St. Louis Railway Company and acquisition of control— 
through stock ownership—by the Chicago and North Western Railway 
Company of the railroad carriers subsidiary to the Minneapolis & St. 
Louis Company. 

Authority was granted the M. & St. L. to issue not exceeding 
$17,441,600 principal amount of its 6 percent 25-year first mortgage 
bonds to be distributed pro rata to M. & St. L. shareholders at the rate of 
$25 in principal amount of bonds in respect of each share of stock; and 
to the Chicago and North Western Railway Company to assume obliga- 
tion and liability as guarantor of the payment of the principal of, the 
interest on, and the sinking fund payments for, the proposed bonds, and 
to assume obligation and liability in respect of other securities of the 
M. & St. L. in connection with the purchase of the properties therein 
authorized. 

Division 4 dismissed the application of the M. & St. L., insofar as it 
sought authority to mortgage its railroad properties. 


Southern Pacific and Santa Fe Compete to Acquire Contro! of Western Pacific Railroad 


The Atchison, Topeka & Santa Fe Railway Company has bid to 
acquire control of the Western Pacific Railroad through purchase and 
exchange of stock, according to an Associated Press release of October 
26th. 
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The proposal is competitive with an application previously filed 
with the Interstate Commerce Commission by the Southern Pacific to 
take over the Western Pacific Company, whose principal operation is 
between Oakland, California, and Salt Lake City, Utah. 

The rival applications of the two big western railroads parallel the 
situation in the East where two other giants of the industry are fighting 
for control of the Baltimore & Ohio Railroad. 

The Chesapeake & Ohio applied earlier this year for control of the 
Baltimore & Ohio and the New York Central promptly put in a rival 
bid for similar control. New York Central suggested also that the three 
companies should get together on an eventual merger. 





Motor Transportation 


By Ricuarp R. Siemon, Editor 


Identity of Protestant Under Rule 1.241 (c) (1) 


Division I again returned to the troublesome subject of protests by 
associations which fail to specifically identify the member carrier or 
carriers affected by the proposed operation. In Nelsen Ext. Wisconsin, 
14 Fed. Carr. Cas. Par. 34,992, decided September 9, 1960, the associa- 
tion’s notice of intent to protest listed the entire membership without 
attempting to distinguish which of its members had a particular interest 
in the case. In J. Capone & Sons, Inc., Contract Carrier Application, 
14 Fed. Carr. Cas. Par. 34,993, decided September 26, 1960, the associa- 
tion’s notice listed twelve member carriers without indicating the specific 
interest of any of them. In each case, a single carrier appeared and 
participated as a protestant. 

The action of the association in the Nelsen case was not sufficient to 
make it or its member carrier a qualified party protestant. In the 
Capone case, the Division concluded that the association had made a 
bona fide attempt to comply with the spirit of the rules and with the 
Feraco (Feraco, Inc., Ext-—Dry Bulk Commodities, 76 M. C. C. 135) 
and West decisions (West Motor Freight, Inc., Ext.—Conversion to 
Regular Routes, 82 M. C. C. 347, noted 27 ICC Pract J 752), and that 
the member carrier’s protest should be allowed. Nevertheless, it ad- 
monished the association to limit future notices to those members which 
have a direct interest in the proceeding and which can reasonably be 
expected to appear at the hearing. 

In his dissent in part, printed with the Nelsen decision and adopted 
in dissenting to the Capone decision, Commissioner Herring revised his 
opinion expressed in voting with the West case majority because of his 
conclusion that, on the procedural matter, the decision went too far. He 
pointed out that the association’s counsel indicated that he was attempt- 
ing to comply with the Feraco ruling by naming the association mem- 
bers, including the carrier which actually participated. On that basis, 
he concluded that the examiner was correct in permitting the carrier’s 
participation. Commissioner Herring stated that strict application of 
the West case would apply to all associations and result in the rights of 
many carriers being disregarded merely on technical grounds. 

The Feraco case did note that in proceedings presenting an issue of 
wide general interest to the industry as a whole and to all members of an 
association, there may be good reason why a disclosure of the identity 
of carrier members of an association need not be made. This reasoning 
was followed in Illinois Central R. Co., Ext—New Orleans and Baton 
Rouge, 81 M. C. C. 83 (modified on other grounds 83 M. C. C. 79), and 
the association there was permitted to participate although it had no 
carrier members as such, and therefore was the real party in interest. 
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J-T Revisited 


A three-judge district court for the Western District of Arkansas 
has not only followed the Western Missouri District Court’s rejection of 
the ‘‘adequacy of service’’ test in contract carrier application cases, but 
has given recognition to lower rates as one of the factors to be considered. 
In Reddish v. United States, 29 LW 2 189, decided October 19, 1960, the 
Arkansas court affirmed the reasoning in J-T Transport Co. v. United 
States, 158 F. Supp. 838 (noted 27 ICC Pract J 1118, 28 ICC Pract J 
74) that Congress had rejected an ‘‘adequacy of service’’ test when it 
amended the Act in 1957 and, after noting that one of the goals of the 
National Transportation Policy is to promote economical service, con- 
cluded : 


While evidence of lower rates is not always determinative where the 
lower rates result from economies and advantage inherent in con- 
tract-carrier operation, as they do in the present case, and there is 
a showing that efficient business operation requires the proposed 
tailored service, the Commission may not disregard the rate evidence. 


Broadened Use of Accident Reports 


By its report and order of October 26, 1960 in Ex Parte No. MC-40, 
the Commission amended § 194.1 of the Motor Carrier Safety Regula- 
tions dealing with the confidential nature of accident reports by pro- 
viding for the introduction of such reports in evidence ‘‘by attorneys in 


the employ of the Commission in a Commission proceeding,’’ and ‘‘by 
attorneys in the employ of the Commission or by United States attorneys 
in a court proceeding instituted by or at the request of the Commission.”’ 
The reason given was that: 


One effective and, in our opinion, salutary method of accomplishing 
these (safety) objectives is to make carriers cognizant of the fact 
that a poor accident history can, in appropriate circumstances, de- 
feat an application for operating authority or for a purchase or 
merger, 


and further: 


there is the likelihood that promulgation of the considered amend- 
ment will ease our burden of promoting the public safety by with- 
holding from carriers whose accident background militates against 
their fitness authority to engage in interstate motor operations. 


The effective date of the order is December 15, 1960. 
Commercial Zone Passenger Transportation 


In MC-C-2617, A. B. & W. Transit Co. v. D. C. Transit System, Inc., 
decided October 5, 1960, Division 1 considered the meaning of the re- 
quirement in § 203(b)(8) that the commercial zone exemption applies 
to passenger carriers ‘‘lawfully engaged in the intrastate transportation 
of passengers over the entire length of such interstate route or routes 
in accordance with the laws of each State having jurisdiction. ..’’ The 
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Division concluded that the proposed interstate operation must be 


matched by actual operations not only geographically but as to type of 
operation. 


The exemption in question is clearly intended to permit intrastate 
passenger carriers to complement their intrastate operations by 
transporting interstate passengers between the same points within 
the commercial zones of municipalities; and it only applies if such 
carriers are lawfully engaged in corresponding intrastate passenger 
operations over the entire length of the interstate route or routes 
involved. (emphasis in the original) 


The defendant’s interstate special operations were unlawful not 
only because of the lack of evidence that it is lawfully engaged in any 
charter operations in Virginia under its intrastate authority, but also 
because the interstate special operations conducted do not correspond to 
the charter service defendant is authorized to conduct in intrastate 
commerce. 

A cease and desist order was entered. 


Mixed Loads of “‘Exempt’’ and ‘‘Nonexempt’’ Commodities 


Fresh fruit and domestic wool, when shipped in mixed shipments 
with commodities brought under economic regulation by the Transporta- 
tion Act of 1958, are both commodities ‘‘made subject’’ to regulation by 
that Act. In MC-59077, sub 33, Inland Motor Freight Grandfather 
Application, decided October 7, 1960, Division 1 rejected an argument 
that § 7(c) of the 1958 Act authorizes the Commission to grant only 
those commodities which were specifically and in terms ‘‘made subject’’ 
to economic regulation. Thus they sought to distinguish Lewis Common 
Carrier Application, 82 M. C. C. 755 (noted 27 ICC Pract J 988) be- 
cause of the specific statutory designation of the frozen fish there in- 
volved as ‘‘exempt.’’ 

Such reasoning would defeat the Congressional intent in providing 
grandfather rights ‘‘to secure to existing carriers their right to operating 
authority coextensive with their prior lawful operations . 

In MC-118202, Schultz Transit, Inc. Grandfather ‘Application, 
decided October 25, 1960, the Division applied the Lewis case rationale 
to authorize continued transportation of mixed shipments of domestic 
and imported wool, which were never distinguished prior to the 1958 
statutory change. 

In a third grandfather proceeding, MC-115538, sub 3, Hearsh 
Common Carrier Grandfather Application, decided October 28, 1960, 
Division 1 concluded that the Lewis case doctrine allowing mixed ship- 
ments of ‘‘nonexempt’’ and otherwise ‘‘exempt’’ commodities could not 
be applied where the mixed shipment authority was not sought in the 
application. To do so, said the Division, would broaden the scope of 
operations claimed. Applicant’s recourse as to the mixed movement is 
to seek appropriate authority in a § 207 proceeding. 
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Notes 


The doctrine of res judicata is inapplicable to the Commission’s 
exercise of quasi-judicial functions (MC-109736, sub 12, Capitol Bus Co. 
Ext.-Elmira- Wilkes-Barre, 10-5-60) . . . a traffic survey conducted sub- 
sequent to the hearing does not constitute a sufficient basis for reopening 
(same case) .. . normally the number of shares to be issued in connection 
with an employee stock option plan should not exceed 10 percent of the 
number of shares actually outstanding prior to such issuance (F. D. No. 
21140, Cooper-Jarrett, Inc., Stock, 9-30-60) . . . ancilliary services have 
no bearing on the issue of public convenience and necessity and must be 
disregarded in determining whether a need exists for additional trans- 
portation service (MC-30837, sub 220, Kenosha Auto Transport Corp. 
Ext. Foreign Cars, 10-18-60) . . . lyeopodium, leaves, and pine cones 
preserved by use of a solution containing calcium chloride are within 
the partial exemption of § 203(b) (6) (MC-115162, sub 56, Walter Poole, 
Ezxt.-Calcium Chloride, 9-30-60) .. . 
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Freight Forwarder Regulation 


By Grimes Morrow, Editor 


Commission Rejects Claimed Exemption as Shippers’ 
Association Under Sec. 402(c) of Part IV of Act 


By order dated October 21, 1960, the Commission, Division 1, made 
effective as the order of the Commission a recommended order by Ex- 
aminer James I. Carr served March 25, 1959, in which an organization 
purporting to operate as a nonprofit membership association under 
section 402(c)(1) of the Act was found to be unlawfully operating 
as a freight forwarder. (Yale Transport Corp. v. Eastern Shippers’ 
Association, Inc., No. MC-C-2186). 

Subsequent to the issuance of the examiner’s report and recom- 
mended order, the defendant, Eastern Shippers’ Association, Inc., 
petitioned for dismissal of complaint and discontinuance of proceeding 
on the grounds that the association had ceased all operations. The 
Commission denied the petition, but stayed the effectiveness of the 
recommended order until, as hereinabove indicated, it was made effective 
on October 21st. 

Defendant was organized in 1957. At the time of the hearing, 
in September, 1958, it had 56 members involving shippers or receivers 
of paper, scales, clothes, hampers, sheet steel articles, and miscellaneous 
merchandise. The freight was consolidated in New York and distributed 
in Philadelphia, the linehaul movement being by motor carrier. 

The report states that ‘‘ Aside from any organizational irregularities 
of defendant, the principal question is whether its operation if conducted 
in accordance with its declared intention would constitute a service 
for which authority is required.”’ 

After quoting section 402(a)(5), the definition of a forwarder, 
and section 402(¢c)(1), which provides that part IV shall not be con- 
strued to apply to the operations of a shipper, or a group or association 
of shippers, in consolidating or distributing freight for themselves on a 
nonprofit basis, the report continues: 


Defendant considers that since all receipts from members 
(except the initiation fees) are paid for rendered services, there 
can be no profit to it, and therefore the operation is being conducted 
on a nonprofit basis. This is an oversimplification of the matter. 
The evidence shows that there are specific charges assessed on those 
who avail themselves of the service, and since such charges are 
assessed on a different basis and scale than the charges paid, they 
cannot constitute more than an approximation of the total expenses 
of the operation. It is true that defendant by its contract, under 
which P & J receives the profits and absorbs the losses, manages 
to make compensation from the operation unidentifiable, but this 
does not change the fact that by the very method of operation 
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profits and/or losses exist. A nonprofit basis is not achieved by 
obseuring or eliminating the profit under a contract whereby one 
of the parties furnishing a portion of the involved service receives 
compensation on the basis of ‘‘whatever is left after expenses,’’ 
any more than it could be by throwing away or giving away such 
profits. A more appropriate simplification would be that if de- 
fendant itself provided all the services which it and its agent 
P & J together provide, it would be readily apparent that the 
operation would be for compensation and not on a nonprofit basis. 

In view of the examiner’s conclusion that the operation as 
conducted is not on a nonprofit basis and that defendant with an 
agent is conducting operations as a freight forwarder within the 
meaning of section 402 (a)(5) of the Act and in violation of 
section 410 of the Act, there is no need for his further consideration 
of the organizational set-up of defendant. 

This is not to be construed as a conclusion that the association 
as organized and operated is in fact a group of shippers as con- 
templated in section 402(¢) of the Act. Except for the five mem- 
bers, whose officers or employees are on the board of directors of 
this association, there is no apparent group effort or joint opera- 
tion for the mutual benefit of members. 


Cease and Desist Orders Recommended by Examiners in Three Cases 
Involving Claimed Exemption Under Part IV of 
Interstate Commerce Act 


Federal Shippers Association 


Reports and recommended orders by examiners, recently released 
in three proceedings, conclude in each case that the activity involved 
is freight forwarding as defined in part IV of the Act, and is not 
excluded from regulation by reason of section 402(c) thereof. 

In Federal Shippers Association, Inc. and A-1 Truck Rentals, Inc., 
Investigation of Operations, FF-C-8, Examiner C. Evans Brooks, by 
report served September 2, 1960, found that Federal Shippers is a 
freight forwarder operating unlawfully without a permit. He also 
found that A-1 Truck Rentals, Inc., is unlawfully operating as a motor 
earrier for hire. Respondents Chicago Consolidators, Inc., Seymour 
Silverman, and A-1 Truck Rentals were found by the examiner to be 
parties to the unlawful forwarder operations being conducted by Federal 
Shippers. All would be required to cease and desist from the unlawful 
operations if the examiner’s report becomes final. 

As to the principal respondent, Federal Shippers, the examiner 
noted that its membership is said to approximate 2,000, and that its 
phenomenal growth, considered together with the various media utilized 
in the achievement thereof, clearly evidences a holding out to serve the 
public. F. S. A. admits, he said, that it holds itself out to provide a 
through and complete service under a single factor rate, and that it 
consolidates and distributes freight for the ‘‘members.”’ 
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The examiner noted that F. S. A. provides service for nonmembers 
as well as members, and maintains two levels of rates, one for members 
and one for nonmembers. It is obvious, he commented, that a surplus 
must have resulted from the handling of nonmember freight, and this 
fact alone would negative the claim that the service is nonprofit. Further, 
on the question of whether the operation was nonprofit, the examiner 
said : 


Although Silverman asserts that FSA was continually losing money 
no details thereof were ever furnished to the board of directors. 
It is significant that Silverman personally paid the deficit in all 
rail freight charges attributable to light-loaded cars. It follows, 
therefore, that the rates of FSA to this extent at least were not 
so constructed as to insure a return approximating costs. 


Further, the examiner said: 


Clearly such activities as solicitation and advertising, which are 
engaged in extensively by FSA, are repugnant to the very concept of 
such an association in this connection, the legislative history of part 
IV leaves no doubt but that solicitation of new members is not a 
normal function of a nonprofit association of shippers. 


A-1 Truck Rentals provides delivery service for F. S. A. in the 
terminal areas of Miami and Fort Lauderdale, Fla. The examiner found 
that A-1 was operating unlawfully because he concluded that the 
exemption provisions of section 202(c)(2) do not apply since F. S. A. 
is not a regulated forwarder, and the partial exemption provided by 
section 203(b) (8) does not apply because the transportation is performed 
‘under a common control, management, or arrangement for contiuuous 
enmmge ° °° .” 


Southern Bonded Warehouse 


Examiner Harold P. Boss, by report served October 21, 1960, in 
Southern Bonded Warehouse Company Investigation of Operations, 
FF-C-3, found that Southern Bonded Warehouse Company is a freight 
forwarder within the meaning of part IV of the Act, and is operating 
unlawfully without a permit. He also found that Southern Barge 
Terminal, North Star Transfer (a division of North Star Coal Company) 
and several individuals connected with the various operations involved, 
were parties to the unlawful operations. A cease and desist order was 
recommended. 

Unlike the Federal Shippers Association case, referred to above, 
the respondents in this proceeding claimed to be operating as shippers’ 
agents, as described in section 402(c)(2) of the Act, with North Star 
acting as the consolidating agent and Southern Bonded Warehouse 
Company acting as the distributor. 

The examiner said, inter alia: 


As stated, although no written agreement between Southern 
Bonded and North Star exists or ever has existed, the record is 
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convincing that there is at least a tacit understanding between 
Southern Bonded and North Star which has resulted in the working 
arrangements heretofore described. Considering the findings of 
the Commission in the Hopke case, [285 I. C. C. 61] * * *, and apply- 
ing such findings to the facts in the instant proceeding, the examiner 
also concludes that Southern Bonded’s arrangements with North 
Star for rendition of the described services at Monaca constitute 
Southern Bonded as providing for assembling and consolidating 
shipments. To obtain such services a shipper need only to follow 
the instructions in the data sheet and direct its supplier to ship 
in the manner described therein and the shipment will move from 
the mill to the consumer without any further act or intervention 
by the shipper. 


Mars Terminal Consolidating Co., Inc. 


Examiner A. Lane Cricher, in a report and recommended order 
served October 26, 1960, found Carload Shippers Association, Inc., 
as well as certain trucking interests and individuals to be operating 
unlawfully as a freight forwarder and recommended a cease and desist 
order. The proceeding, instituted on the Commission’s own motion, 
is titled Mars Terminal Consolidating Co., Inc., et al Investigation of 
Operations, No. FF-C-1. Mars Terminal, which claimed exemption from 
regulation under section 402(c) (2) of the Act as an agent, was dissolved 
after the investigation was instituted, and Carload Shippers Association, 
which claimed exemption as an association under section 402(c) (1), 
was organized. The same interests, the report finds, organized, controlled 
and operated both. 

The examiner found that on either of two grounds Carload Shippers 
Association, Ine., is operating unlawfully in violation of part IV 
of the Act: (1) Because the association is, in fact, a freight forwarder 
and is not a nonprofit association but is operated for profit, and (2) 
because the Association is a corporation and, as such, cannot meet the 
requirements of section 402(c)(1) of the Act. 


Applications for Grandfather Rights to Alaska and Hawaii 


The Commission has issued instructions and a form for the filing 
by motor carriers, water carriers, and freight forwarders of applications 
for grandfather rights under the amendments to the Act enacted July 
12, 1960, Public Law 86-615. That Act provided grandfather rights 
for certain motor common and contract carriers operating within Alaska 
and between Alaska and other States; for water carriers operating over 
inland waterways within Alaska; and for freight forwarders operating 
within Alaska and between Alaska and other States and within Hawaii 
and between Hawaii and other States. 

The new form, No. BOR 98, applies to all three types of covered 
carriers, with sections applicable to each. It must be filed so as to 
reach the Interstate Commerce Commission before December 31, 1960. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.02 Legislative Directions 


02.02 Purpose of enactment by Congress of portions of Transportation 
Act of 1958 here pertinent clearly is to secure to existing carriers their 
right to operating authority coextensive with their prior lawful operations, 
and Commission cannot subscribe to proposition that words in sec. 7(c) 
‘“*made subject” are to be read in so narrow a sense as to defeat right of these 
carriers to such coextensive authority. Specific enumeration of some com- 
modities and designation of others only by reference to Administrative 
Ruling 107 is for ease of draftsmanship. MC-58077, Sub 33, Inland Motor 
Frt. Grandfather App., .... M. C. C. , 10-7-60, Div. 1. 


02.02 Ina proceeding such as this arising under sec. 212(c), Congress 
in requiring that operations of an applicant or respondent be found to be 
otherwise lawful did not intend to impose a strict test of ‘“‘fitness’’ such 
as is required of applicants for additional operating authority. Should it 
be found in a case such as this that a carrier had conducted unlawful, 
operations or committed some breach of law or of Commission’s regulations, 
such as a failure to collect correct charges, to file copies of contracts, or to 
keep driver’s logs, and should such violations be found to preclude issuance, 
under sec. 212(c), of a certificate in lieu of the carrier’s outstanding per- 
mits, carrier would be left in the anomalous position of being unable to 
operate lawfully, unless and until it modified its operations to conform with 
new contract carrier definition, or took other steps to convert its permits 
to certificates, either of which courses might ultimately prove impossible. 
Net result of such a situation might be that carrier would be forced to 
cease operations altogether, surely too drastic a penalty to have been con- 
templated in passage of this legislation. 

Furthermore, if unauthorized operations or violations of certain regu- 
lations were construed as being a bar to conversion under sec. 212(c), a 
earrier which does not wish to be converted and whose operations are 
subject of a conversion proceeding instituted upon Commission’s own mo- 
tion, as provided by sec. 212(c), rather than upon application of carrier 
itself, could avoid conversion by committing technical violations, and thus 
thwart basic purposes of this legislation. Therefore, sec. 212(c) does not 
impose strict test of fitness upon a carrier as a condition to conversion, nor 
does that section compel Commission to deny a conversion because of past 
unauthorized operations. Rather purpose of this provision in sec. 212(c) 
is to insure that in determining whether a carrier’s operations are those 
of a common or contract carrier, only those operations lawfully conducted 
may be considered. MOC-83772, Sub 1, Lewis Motor Service Conversion 
Proceeding, .... M. C. C. , 9-22- 60, Div. 1. 


02.1 National Transportation Policy 
02.10 Generally 


02.10 While Commission has no power to enforce antitrust laws, it 
may not ignore policy of those laws as relevant factor in fostering objectives 
of National Transportation Policy. See 321 U. S. 67. No. 32871, Coal to 
New York Harbor Area, .... I. C. C. , 10-7-60, Commission. 

02.13 Adequate, Safe, Efficient Service 


02.13 Important factor to be considered in this proceeding is effect 
of proposed rates on movement of traffic by carriers concerned, and on 
carriers’ need for revenues sufficient to provide adequate and efficient rail- 
way service. No. 32871, Coal to New York Harbor Area, .... 

10-7-60, Commission. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 An unreported decision of U. S. District Court for Oregon in 
Inland Navigation Co. v. George A. Flagg (Civ. No. 5503), holding that barge 
transportation of bulk petroleum and bulk grain on Columbia River between 
points in Oregon through waters of State of Washington constituted move- 
ments in interstate commerce has no bearing on question of Commission’s 
jurisdiction for regulatory purposes. I . S — Petroleum Products— 
Water-Motor—Inland Navgn. Co., .... I. C. » 9-14-60, Div. 3. 


02.23 Local Part of Through lla 


02.23 Transportation began when coke was placed in possession of 
carrier, even though its ultimate destination was then unknown. Ultimate 
disposition of loaded cars determined intrastate or interstate character of 
transportation from time cars were appropriated for loading a shipper. 
No. 33344, Continental Oil Co. v. Kansas City S. Ry. Co., : ie Oe DH 
9-28-60, Div. 2. 


02.23 Essential character of commerce is determined by shipper’s 
intention to ship product to a specific ultimate destination beyond storage 
point at time transportation begins. 162 F. Supp. 594, 601. See 275 U. S. 
257. No buyers of products are identified at barge origins, and no through 
bills of lading to destinations beyond storage points are issued. Only 
destinations intended and specified when shipments leave such origins are 
those where storage facilities for barge-load quantities are located. No 
ultimate destination of any specific movement from storage points is known 
until lapse of indefinite period of time after lading comes to rest in storage. 
Thus, tested by criteria evidencing intent of shipper, as stated in 71 M. C. C. 
17 at page 29, continuity of transportation contemplated under proposed 
joint rates would be broken at storage points. Subsequent motor trans- 


portation from those points to other points in same state is not subject to 
Commission’s jurisdiction. I & S M-12947, Petroleum Products—Water- 
Motor—Inland Navgn. Co., .... I. C. C. , 9-14-60, Div. 3. 


02.24 Interrupted Through Movement 


02.24 Jet fuel is in interstate commerce from origin in Salt Lake City 
area until it reaches point in Mountain Home where petitioner will cut into 
pipeline and place fuel in storage. Interstate transportation of jet fuel will 
not be suspended but will terminate at that point. Before fuel can be 
transported to Air Force Base it must be filtered and processed for removal 
of interface materials and other impurities and then stored for indefinite 
time until it can be tested by Air Force engineers. Only after it meets 
Air Force specifications will title pass and jet fuel be available for trans- 
portation to Air Force Base. This proceeding before reshipment is mani- 
festation that continuity of movement is at an end. Thus, subsequent trans- 
portation to Base will be subject to State regulation. See 275 U. S. 257; 
249 U. S. 472; and 233 U. S. 334. No. 33450, Jet Fuel by Pipeline Within 
State of Idaho, Pr re oe AB 8 , 9-29-60, Div. 2. 


02.25 International Movement 


02.25 Prescription of rates for future could apply only to domestic 
destinations. Obviously, Commission’s orders have no force beyond border. 
They apply to international commerce only insofar as transportation takes 
place within U. S. 283 U. S. 654. No. 33319, G. C. Anspach Co. Ltd. v. 
Atchison, T. & S. F. Ry. Co., .... 1. C. C. , 9-20-60, Div. 2. 


04. Exempt Operations 
04.0 Agricultural 
04.00 Scope 


04.00 Commission has power in proceedings of this nature to grant 
authority to transport frozen fish in same vehicle and at same time with 
frozen fruits, berries, or vegetables. MC-730, Sub 128, Pacific Intermountain 
Exp. Co. Com. Car. Grandfather App., 10-5-60, Div. 1. 
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04.01 Semi-Processed Plants 


04.01 In 52 M.C. C. 511, 533, leaves, coated or uncoated, were found 
to be within partial exemption for transportation of agricultural, embracing 
horticultural, commodities, provided in sec. 203(b)(6) of Act. To this 
extent, it does not appear that transportation of this commodity by applicant 
has been unlawful. There is no reason for contrary conclusion with respect 
to coated or uncoated pine cones and lycopodium. Compare Administrative 
Ruling No. 107. MC-115162, Sub 56, Walter Poole Ext.—Calcium Chloride, 
vee e Se ae , 9-30-60, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Although transportation of frozen fish is exempt from economic 
regulation, in order to continue to transport this commodity in mixed ship- 
ments with regulated commodities, specific authority therefor is not required. 
MC-117766, Sam Blair Com. Car. Grandfather App., 9-29-60, Div. 1. 


04.2 Transportation By Water 
04.20 Generally 


04.20 Section 303(b) of Act provides that transportation by water 
of commodities in bulk, when vessel’s cargo space is loaded with not more 
than three such commodities, is exempt from regulation; and that two or 
more vessels navigated as a unit shall be considered as one vessel. Instant 
barge transportation charges are based on capacity loading, and it is not 
shown that such transportation is subject to Commission’s regulation. 
I & S M-12947, Petroleum Products—Water-Motor—Inland Navgn. Co., ... 

, 9-14-60, Div. 3. 


04.5 Terminal Area Operations 
04.52 Motor 


04.52 In order for a motor passenger carrier, engaged in operations in 
interstate or foreign commerce, to avail itself of partial exemption of sec. 
203(b)(8), it must appear that such carrier is also lawfully engaged in 
intrastate transportation of passengers over “entire length’ of interstate 
routes involved, in accordance with laws of each State having jurisdiction. 
Compare 4 M. C. C. 539, and 258 I. C. C. 559, 565-570. 


Exemption in question is clearly intended to permit intrastate passenger 
carriers to complement their intrastate operations by transporting interstate 
passengers between same points within commercial zones of municipalities; 
and it only applies if such carriers are lawfully engaged in corresponding 
intrastate passenger operations over entire length of interstate route or 
routes involved. MC-C-2617, A. B. & W. Transit Co. v. D. C. Transit System, 
i, «sce OS SG. , 10-5-60, Div. 1. 


04.52 Applicant ian participates extensively in interstate operations 
wholly within Chicago commercial zone which are exempt from economic 
regulation under sec. 203(b)(8) of Act. MC-118969, Richard Reinhold 
Com. Car. App., 9-19-60, Div. 1. 


05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 In light of facts of record, including nature of commodities 
described in applicant’s permit, its holding out to public generally, its 
method of operation, and number of persons it serves, it is clear that its 
operations were, on August 22, 1957, that of a common and not a contract 
carrier. MC-72273, J. B. Montgomery, Inc. Modification of Permit, 

M. C. , 9-16-60, Div. 1. 
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05.9 Private Carriers 
05.90 Generally 


05.90 Basic consideration is whether applicant undertakes perform- 
ance of transportation for purpose of profiting from transportation as such. 
Clearly applicant transports both kinds of salt for this purpose. Further, 
with respect to such transportation, he performs no other significant function 
on which his profit can be justified. Compare 213 F. 2d 200. In circum- 
stances, applicant is engaged in for-hire transportation of salt in violation 
of part II of Act. MC-118040, Sub 1, A. S. Elliott Com. Car. App., . 

M. C. C. , 9-19-60, Div. 1. 


05.90 Applicant’s attempt to establish new and separate trade name, 
supported by bank account and inventory for purchase and sale of calcium 
chloride, does not provide formula under which transportation becomes 
private carriage. See 151 F. 2d 834; 213 F. 2d 300. Nor is maintenance 
of warehouse facilities and existence of a contract clause providing for price 
fluctuations persuasive that purchase and sale of calcium chloride consti- 
tutes a bona fide noncarrier enterprise. While latter two factors might, 
under certain circumstances, constitute some indicia of a noncarrier enter- 
prise (127 F. 2d 967) in light of overall substance of applicant’s activities, 
they fail to predominate. Compare 123 F. 2d 210. MOC-115162, Sub 56, 
Walter Poole Ext.—Calcium Chloride, .... M. C. C. , 9-30-60, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Issues presented by petitioner appear to constitute controversy 
such as Commission is empowered to determine by exercise of discretionary 
power vested in it to clarify questions arising under Commission’s adminis- 
tration of Act. No. 33450, Jet Fuel by Pipeline Within State of Idaho, .... 

, 9-29-60, Div. 2. 


11.1. Rulemaking 
11.11 Fixation of Commercial Zones 


11.11 Definition of commercial zone limits is “‘rulemaking” within 
meaning of sec. 2(c) of Administrative Procedure Act, which under sec. 4 
of that Act lawfully can be accomplished without a formal hearing. Ex Parte 
MC-37, Commercial Zones & Term. Areas (Baltimore, Md. Commercial 
Zone), .... LG. C. , 9-15-60, Div. 1. 


11.11 It is unnecessary to discuss matters alleged to justify expansion 
of commercial zone on Iowa side of Mississippi River, as requested by Daven- 
port Chamber of Commerce, inasmuch as petition seeking such relief was 
not filed in manner required by Commission’s General Rules of Practice, 
and potential opponents did not receive notice thereof. MC-C-329, Daven- 
port, Iowa—Rock Island & Moline, Ill. Commercial Zone, .... M. C. C. 

, 9-8-60, Div. 1. 


11.5 Ratemaking & Charges 
11.5 Ratemaking & Charges 
11.5 Nothing in Administrative Procedure Act requires specific pro- 


cedures in institution of an investigation. I & S M-12947, Petroleum Prod- 
ucts—W ater-Motor—Inland Navgn. Co., .... I. C. C. ,» 9-14-60, Div. 3. 
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11.8 Reparation 
11.89 Prescribed Rates 


11.89 In absence of evidence that rates to a more distant point are 
an appropriate measure of maximum reasonableness, no sound basis for an 
award of reparation exists. Rates charged were on basis prescribed by 
Commission in 1953 as maximum reasonable from and to these points, 
among others, and that fact is sufficient to rebut presumption of unreason- 
ableness attaching to sec. 4 violation. No. 33301, Panhandle Eastern Pipe 
Line Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 9-21-60, Div. 3. 


13. Pleading 


13.7 Amendments 
13.71 Enlargement of Claim 


13.71 Section 7c of Transportation Act of 1958 does not permit 
acceptance of grandfather applications tendered for filing after December 
19, 1958. Accordingly, applicant’s proposal to broaden scope of original 
application, which is, in effect, application for additional grandfather 
rights, must be rejected since it was tendered for filing after critical date. 
MC-118169, S. J. MacPhee Com. Car. Grandfather App., 9-29-60, Div. 1. 


13.72 At Hearing 


13.72 Proposed amendment to restrict authority against movement 
of naval stores will preserve right of petitioner to transport such traffic 
as it can handle efficiently in territories it serves, without added competition 
of a new carrier. MC-112020, Sub 92, Commercial Oil Transport Ext.— 
Vegetable Oils, etc., 9-12-60, Div. 1. 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Carrier is not required by provisions of sec. 13a(1) nor by 
Commission’s rules and regulations thereunder to serve copy of notice of 
proposed discontinuance of service and supporting statement on its in- 
dividual employees. However, such copies are usually voluntarily furnished 
upon request. Since no request for these documents has been made by 
individual protesting labor organizations and documents were served upon 
their affiliate, Ry. Labor Executives Assn., there is no merit in contention 
that a fair hearing has not been afforded. F. D. 21105, Western Pac. R. 
Co.—Discontinuance of Service bet. Salt Lake City, Utah & Oakland, Calif., 
9-21-60, Div. 4. 


14.2. Upon Applications 


14.20 Generally 


14.20 Association has made bona fide attempt to comply with spirit 
of Rules of Practice and with 76 M. C. C. 135 and 82 M. C. C. 347 decisions 
by limiting its notice of intent to protest to one on behalf of 12 carriers 
rather than its entire membership. Therefore, Moon Carrier’s protest should 
be allowed, but Association is admonished to limit future notices to those 
members which have a direct interest in proceeding and which can reason- 
ably be expected to appear at hearing. Same conclusion is not warranted 
with respect to notice by Association of Motor Carriers, Inc., to which was 
appended a blanket list of all of its member carriers. For reason set forth 
in 82 M. C. C. 347, it must be concluded that such notice did not apprise 
applicant of opposition it could expect to meet at hearing and that evidence 
adduced on behalf of Passaic should not be considered. MO-119456, J. 
Capone & Sons, Inc. Cont. Car. App. .... M. C. C. ...., 9-26-60, Div. 1. 
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14.21 Defective 


14.21 Association’s notice merely listed its entire membership and 
did not attempt to distinguish which of its members had a particular 
interest in this case. When a protest or a notice of intent to protest fails 
to apprise applicant in advance of real parties in interest, that protest or 
notice is defective. See 82 M. C. C. 347. Because applicants were not 
apprised as to real party in interest opposing their application, neither 
Robertson nor Association is a qualified party protestant. MC-113382, 
Sub 8, H. J. & J. M. Nelson Ext.—Wis., 9-9-60, Div. 1. 


15. Parties 


15.1 Proper Parties 


15.10 Generally 


15.10 While North Jersey holds no authority from Commission and 
Lakeland does not serve particular municipalities here considered, they 
both are common carriers of passengers and their baggage in same general 
area served by DeCamp and as such they clearly have an interest in pro- 
ceeding. 17 M. C. C. 451. MO-109312, Sub 29, DeCamp Bus Lines Ext.— 
Parkway, 9-12-60, Div. 1. 


15.16 Protestants 


15.16 Where notice is filed of intention to protest under Rule 1.242(d) 
(3) of Special Rules of Practice, party must make an appearance at hearing, 
otherwise it does not become a proper party to proceeding. Thus, Chambers 
did not become a party protestant; and documents filed by it purporting 
to be exceptions did not have effect of staying recommended order of ex- 
aminer. As a result examiner’s recommended order became effective as 
order of Commission on June 30, 1960. MOC-112020, Sub 92, Commercial 
Oil Transport Ext.—Vegetable Oils, etc., 9-12-60, Div. 1. 


15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 As reorganization proceeding has been consummated, substitu- 
tion of Consolidated as party applicant, and of parent company as person 
in control of Consolidated, will be granted, and consideration of instant 
proceeding will be on that basis. MC-F-7097, Old Dominion Frt. Line— 
Pur, (Por.)—N B & C Motor Lines, Inc., .... M. C. C. ...., 9-21-60, Div. 4. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 While there can be no question but that DeCamp indicated in 
its Sub 23 application a desire to institute service over Parkway, board’s 
acceptance of DeCamp’s assertion that it has authority to operate between 


East Orange and Montclair does not make that issue unassailable or moot 
herein. 


Issue of tacking is not beyond scope of complaint. That issue is em- 
braced within and is encompassed by overall question of whether defendant 
is conducting unauthorized operation. In any event, as long as parties to 
proceeding of this nature appear at hearing and are fully heard, Commission 
has power to make such findings as facts shown call for. Compare 168 F. 


131, 138. MC-109312, Sub 29, DeCamp Bus Lines Ext.—Parkway, 9-12-60, 
Div. 1. 


16.10 Issues, of course, in Conversion application, are those of public 
convenience and necessity, and it is unnecessary, therefore, to consider 
applicability of amended definition of contract carriage in sec. 209(b), 
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or of criteria provided in sec. 212(c) as they concern status of motor 
contract carriers. MC-F-7006, Donaldson Transfer Co.—Control & Merger 
—wWarren Transport, Inc., .... M. C. C. ...., 10-10-60, Div. 4. 

16.10 In abandonment proceedings under sec. 1(18) there is only 
one question presented, which is criteria, i.e., whether present or future 
public convenience and necessity permit of such abandonment. Related 
sections of Act to which protestants refer are sec. 1(4) and 15(3), former 
dealing with establishment of reasonable through routes, and latter which 
places upon a carrier proposing to cancel a through route burden of showing 
it consistent with public interest. Proposal here does not involve closing 
of existing through routes or necessity of establishing through routes. F. D. 
20744, New York Central R. Co.—Abandonment (Por.)—Adirondack Br. 
in Franklin Cty., N. Y., ....1.C.C. ...., 9-18-60, Div. 4. 

16.10 An application filed on Form BMC 78 properly puts in issue 
all matters relating to standard of public convenience and necessity, includ- 
ing applicant’s past operations; and although disposition of such application 
may be primarily, but not exclusively, predicated upon a particular fact or 
set of facts, other relevant matters are not thereby precluded from con- 
sideration. Moreover, a hearing officer is under an affirmative duty to 
include in his report all material issues of fact, law, or discretion presented 
on record, and appropriate rule, order, sanction, relief, or denial thereof. 
See sec. 8(b) of Administrative Procedure Act. MO-115162, Sub 56, Walter 
Poole Ext.—Calcium Chloride, .... M.C. C. ...., 9-30-60, Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 By sections 307(g) and 126(g) of Act, burden of proof to 
show that a proposed changed rate is just and reasonable is upon proponents 
thereof. Respondents contend that suspended schedules contain initial 
joint interstate barge-motor rates, as to which they have no such burden. 
Inland on one hand, and motor carriers on other hand, now and for sometime 
past, have moved these products at their separately maintained rates for 
their respective services to and from up-river terminals; as indicated, those 
services are same as would be performed under tariff No. 15. Thus, schedules 
would effect change in rates of respondents within meaning of Act, and 
burden of proof rests upon them. I & S M-12947, Petroleum Products— 
Water-Motor—Inland Navgn. Co., .... I. C. C. ...., 9-14-60, Div. 3. 


16.21 Complaints 


16.21 Complainant who invokes Commission’s jurisdiction has burden 
of establishing that transportation in question is comprehended within such 
jurisdiction. 276 I. C. C. 553, 308 I. C. C. 527, 528. I & S M-12947, 
Petroleum Products—Water-Motor—Inland Navgn. Co., ... 

9-14-60, Div. 3. 


16.22 Applications 


16.22 Burden of proof with respect to authority sought pursuant to 
sec. 7(c) of Transportation Act of 1958 rests upon applicant as to character 
and scope of its operations on and continuously since critical date. MC- 
118242, White’s Trucking Service, Inc. Com. Car. Grandfather App., 9-13-60, 


Div. 1. 
16.3 Official Notice 
16.30 Generally 


16.30 Official notice may be taken of Commission’s prior proceedings 
and decisions, and under sec. 7(d) of Administrative Procedure Act only 
when decision rests on official notice of material fact not appearing in 
evidence of record and parties are afforded opportunity to show contrary. 
F. D. 20744, New York Central R. Co.—Abandonment (Por.)—Adirondack 
Br. in Franklin Cty., N. Y., .... I. C. C. ...., 9-13-60, Div. 4. 
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16.33 Public Records 


16.33 Official notice taken that Hemingway is authorized to operate 
between Philadelphia and a number of points in territory involved. MC- 
105461, Sub 18, B. H. Herr, Ext.—Philadelphia, Pa., 9-13-60, Div. 1. 


16.33 Evidence adduced, examiner’s recommendation, exceptions, and 
certain information contained in Commission’s records, of which Commission 
has taken official notice, have been considered. MC-83772, Sub 1, Lewis 
Motor Service Conversion Proceeding, .... M. C. C. ...., 9-22-60, Div. 1. 


16.4 Witnesses 
16.46 Cross-examination 


16.46 Cost study and related exhibits were made available to all 
parties on first day of 5-day hearing, and underlying carrier records were 
made available during cross-examination of witness offering such evidence. 
Thus, there is no merit to objection that insufficient time was allowed for 
examination of cost study and underlying data for purposes of cross- 
examination, clarification and verification. I & S 7148, Switching—Increases 
—Houston & Eagle Pass, Texas, .... I. C. C. ...., 9-14-60, Div. 2. 


16.5 Testimony 


16.52 Verified Statements 


16.52 Statements were, prior to hearing, challenged by certain pro- 
testants who requested opportunity for cross-examination. Therefore, 
Commission must treat them only as showing that statements contained 
therein were made, and not as showing truth of matters alleged, as a verified 
statement, when challenged by an opponent’s request for cross-examination, 
is not evidence. 74 M. C. C. 761. (Protestants failed to move to strike 
such verified statements at hearing.) MC-11315, Sub 9, Wm. A. Givens 
(W. A. Givens, Jr. Executor) Ext. Boots, 9-13-60, Div. 1. 


16.52 Exceptions which allege that examiner went ‘‘outside of record”’ 
deal with questions of population, and accessibility of highway and motor 
carrier service in area, and are taken from applicant’s return to questionnaire. 
Such pleading, being part of record, was available to examiner and pro- 
testants, and it was not necessary that it be reintroduced in evidence through 
a witness. See 307 1. C. C. 137. F. D. 20744, New York Central R. Co.— 
Abandonment (Por.)—Adirondack Br. in Franklin Cty., N. Y., .... I. C. C. 
.+-+, 9-13-60, Div. 4. 


17. Hearing 


17.0 Requisites 
17.02 Formal Hearing 


17.02 In 40 F. Supp. 949, District Court in reviewing an appeal from 
a sec. 1(18) proceeding, considered entitlement of a party to formal hearing 
on a proposed abandonment as a matter of right, and stated: Plaintiff has 
no right to a formal hearing in premises. Paragraph 19 of sec. 1 of Act, 
as amended, 49 U.S. C. A. sec. 1(19), as also 49 U. S. C. A. 20a(6) to which 
contains a reference, make it plain that on proposed abandonment of a 
railroad line in addition to railroad involved only Governor of a State or 
other appropriate State authority is entitled to be heard as of right. Sec- 
tion 1, Par. 19, expressly confers on I. C. C. power to prescribe “rules and 
regulations as to hearings.” And sec. 20a(6) provides that Commission 
“may hold hearings, if it sees fit, to enable it to determine its decision.” 
Language quite clearly contemplates that State authorities shall be consulted, 
but that hearings shall be had only if Commission sees fit. * * * F. D. 19538, 
Illinois C. R. Co.—Construction & Trackage Rights, Lake Calumet Harbor, 
Cook Cty., TIL, .... I. C. C. ...., 9-19-60, Commission. 
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17.3 Conduct of Hearing 
17.81 Duty to Develop Record 


17.81 Examiner is not compelled to require production of every scrap 
of evidence which a party desires or to extend record inordinately. He has 
discretion to refuse to compel production of evidence which is merely 
cumulative or which will not materially affect issues presented. See 166 F. 
Supp. 851. Examiner exercised his discretion and there was no prejudicial 
error in his refusal to require production of financial data for years 1954 
to 1957. F. D. 20744, New York Central R. Co.—Abandonment (Por.)— 
Adirondack Br. in Franklin Cty., N. Y., .... I. C. C. , 9-13-60, Div. 4. 


17.35 Conduct of Hearing Officer 


17.35 Members of Commission’s bar and Commission’s examiners 
should be free to discuss matter of mere procedure, when any related action 
is bound to be manifest on record, without being subjected to frivolous 
charges of bias, especially at a time remote from occurrence. MO-C-2022, 
Atchison Chamber of Commerce v. A. & B. Transfer, Inc., .... M. C. C. 

, 8-12-60, Commission. 


17.86 Conduct of Practitioners 


17.36 Those making allegations of misconduct should be prepared 
to suffer consequences if it develops that their charges are without proper 
grounds, or reckless or wanton in nature. It is a tragic fact that, due to 
initial impact of charges, character assassination is never wholly unsuccessful 
even when victims are fully vindicated by proper authority. MC-C-2022, 
Atchison Chamber of Commerce v. A. & B. Transfer, Inc., .... M. C. C. 
8-12-60, Commission. 


eee, 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Due to Parkhill’s opposition to acceptance as part of record of 
proffered data contained in applicants’ petition, such data cannot be con- 
sidered herein. See 27 M. C. C. 19 (1940), and also 32 M. C. C. 60 (1942). 


MC-F-7116, Neff Trucking Co. Inc.—Pur. (Por.)—Rogers Truck Line, 
10-3-60, Div. 4. 


17.48 Rulings 


17.43 Tabulations interview sheets, and related testimony submitted 
by Tidewater, disputed material, consists of results of a survey conducted 
by Tidewater’s employees in which they interviewed businesses in area 
under consideration. Questionnaires such as these are not admissible be- 
cause of their hearsay character and inability of opposing parties to cross- 
examine persons making such statements. 43 M. C. C. 599,607. Examiner’s 
ruling will not be disturbed. Ex Parte MC-7, Washington, D. C. Commercial 
eee, ...- B.S. GC. , 9-15-60, Div. 1. 


17.5 Argumentation 


17.50 Generally 


17.50 Additional argument is unnecessary to enable Commission 
properly to dispose of issues presented and, accordingly, oral argument is 
denied. Compare 307 1. C. C. 137. F. D. 20744, New York Central R. Co. 
—Abandonment (Por.)—Adirondack Br. in Franklin Cty., N. Y., 

,» 9-13-60, Div. 4. 
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18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 No examiner’s report and recommended order has been served 
in later proceeding; and since there is no apparent reason to delay issuance 
of instant report, request for consolidation denied. MC-C-2617, A. B. & W. 
Transit Co. v. D. C. Transit System, Inc., .... M. C. C. , 10-5-60, Div. 1. 


18.3 Exceptions 


18.32 Form & Content 


18.32 Lakeland’s exceptions will not be stricken on mere allegation 
that they were not filed in good faith and are not proper in form or content. 
MC-109312, Sub 29, DeCamp Bus Lines Ext.—Parkway, 9-12-60, Div. 1. 

18.32 Motion to strike statements in pleading dealing with matters 
outside record is well taken and is granted. MOC-74588, Sub 5, Short Line 
Delivery Corp. Ext.—Philadelphia, 10-11-60, Div. 1. 

18.35 Defective 


18.35 Applicant is admonished to follow strictly requirements of rule 
1.96 of Commission’s General Rules of Practice in future, as failure to do 
sO may result in rejecting his pleadings. MO-11315, Sub 9, Wm. A. Givens 
(W. A. Givens, Jr. Executor) Ext.—Boots, 9-13-60, Div. 1. 

18.38 Effect 


18.38 MC-112020, Sub 92, Commercial Oil Transport Ext.—Vegetable 
Oils, ete., 9-12-60, Div. 1. (Please See 15.16 Same Title.) 


18.4 Final 
18.41 Form & Content 


18.41 There is no requirement in Administrative Procedure Act, or 
otherwise, that every piece of evidence be discussed, or reasons stated why 
each item is not accepted as establishing fact which party claims it to have 
proved, or as persuasive on an issue of fact. See 166 F. Supp. 851. F. D. 
20744, New York Central R. Co.—Abandonment (Por.)—Adirondack Br. 
in Franklin Cty., N. Y., .... I. C. C. , 9-18-60, Div. 4. 


18.44 Res Judicata 


18.44 Doctrine of res judicata is inapplicable to exercise of Com- 
mission’s quasi-judicial functions, and issue in this proceeding is whether 
public convenience and necessity require proposed operation as of time of 
hearing of instant application. 77 M. C. C. 259, 262. MO-109736, Sub 12, 
Capitol Bus Co. Ext.—Elmira (N. Y.)-Wilkes-Barre (Pa.), .... M. C. C 

, 10-5-60, Div. 1. 


18.46 Modification 


18.46 Order of October 1, 1958 is hereby modified so as to extend from 
September 30, 1960 to September 30, 1962, time within which petitioner may 


pledge and repledge bonds. F. D. 20273, Chicago, R. I. & Pac. R. Co. Bonds, 
9-9-60, Div. 4. 


18.5 Reconsideration 
18.52 Petition For 
18.52 Upon hearing, petition seeking rehearing, reconsideration, and 
oral argument on ground of improper and unethical conduct, denied. 


ber of Commerce v. A. & B. Transfer, Inc., .... 
, 8-12-60, Commission. 
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18.57 Reopening 


18.57 Applicant failed to indicate with any degree of certainty evi- 
dence which it would introduce at a further hearing, or to otherwise comply 
with Rule 1.101(b) of Commission’s Rules of Practice. Consequently, appli- 
cant’s petition for further hearing must be denied. MC-118079, Adams & 
Co. Grandfather App., .... M. C. C. , 10-3-60, Div. 1. 


18.57 Results of survey Goeytauné conducted subsequent to hearing 
does not constitute sufficient basis for reopening proceeding. Greyhound 
did introduce into evidence partial results of this survey, and this evidence 
has been considered. Evidence of extension of this survey for 6 months 
would be merely cumulative. MO-109736, Sub 12, Capitol Bus Co. Ext.— 
Elmira (N. Y.)-Wilkes-Barre (Pa.), .... M.C.C. , 10-5-60, Div. 1. 

18.57 Authority heretofore granted considered as first step in overall 
plan to provide adequate rail service to Lake Calumet Harbor area. That 
it was limited was due to technical deficiency which by proper application 
has now been cured. There is no need for further hearing or to require 
reintroduction into evidence of same basic testimony and exhibits which 
were introduced at original hearing. Nor is it deemed proper to revisit upon 
applicants and intervening parties additional time and expense incident to 
a long and repetitious hearing. F. D. 19538, Illinois C. R. Co.—Construction 
& Trackage Rights, Lake Calumet Harbor, Cook Cty., ll, ....1.C.C....., 
9-19-60, Commission. 


18.57 Where findings can properly be made upon original record no 
further hearing is required. See 271 I. C. C. 667. F. D. 20744, New York 
Central R. Co.—Abandonment (Por.)—Adirondack Br. in Franklin Cty., 
Bes Bey ocos  & G » 9-13-60, Div. 4 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 A limitation on class of property to be transported or a restric- 
tion defining, in terms of property which an applicant shall be authorized to 
transport particular kind of common carrier service which it shall be au- 
thorized to perform, is not objectionable. Moreover, sec. 208 of Act requires 
that certificates granted shall specify service to be rendered. Such service 
may as readily be defined in terms of particular commodity or class of com- 
modities to be transported as in any other way. Compare 32 M. C. C. 416. 
In this connection, type of restriction to which applicant excepts imposed in 
78 M. C. C. 293. Therefore, limitation of a certificate to commodities moving 
on Government bills of lading is not improper. MC-106836, Sub 2, Prescott 
Transfer & Storage, Inc. Ext.—Ark., 10-14-60, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 There appears to be no purpose served in specifying type of 
vehicle used in transportation of bulk cement and, accordingly, commodity 
authorization in Russ Transport proceeding reads simply as ‘“‘dry cement, in 
bulk.” MC-116459, Sub 5, Asphalt Haulers Co. (now retitled Russ Trans- 
port, Inc.) Ext.—Cement, 10-13-60, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Petroleum Transit, though it maintains a terminal near shipper’s 
Plant, operates no equipment suitable for performance of required transpor- 
tation. Carrier which is already in a position to handle considered traffic 
should be preferred over a second carrier, which is not so prepared. Also, 
although not controlling, consideration has been given to fact that Gay filed 





DECEMBER, 1960 391 





his application before Petroleum Transit and has performed service of type 
proposed for supporting shipper under temporary authority. Accordingly, 
application of Gay will be granted to extent set forth in findings and applica- 
tion of Petroleum Transit will be denied. MC-115946, Sub 8, O. C. Gay Ext.— 
Liquid Fertilizer Ingredients, 9-14-60, Div. 1. 


20.30 Estimated volume of traffic and shipper’s assertion that it would 
utilize services of Dallas & Mavis and Curtis Keal as supplemental carriers on 
“stand by” basis indicates that one carrier can adequately handle shipper’s 
needs. MC-17731, Sub 9, Keal Driveaway Co. Ext.—Montpelier, 9-16-60, 
Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In proceedings of this nature applicant has burden of showing 
that it was in bona fide operation in transportation of considered commodities 
on May 1, 1958, and continuously thereafter. MC-118079, Adams & Co. 
Grandfather App., .... M. C. C. ...., 10-3-60, Div. 1. 


20.40 Mere holding out or intent to conduct operations is not sufficient 
to meet test of bona fide operations. Compare 81 M. C. C. 689. MOC-118648, 
Ambrose Refrigerated Service Com. Car. Grandfather App., 9-29-60, Div. 1. 

To Same Effect: 

MC-118095, E. W. Flippin Com. Car. Grandfather App., 9-29-60, Div. 1. 

MC-117836, H. J. Noll Com. Car. Grandfather App., 10-6-60, Div. 1. 

MC-116544, Sub 3, Wilson Bros. Truck Line, Inc. Com. Car. Grandfather 
App., 10-11-60, Div. 1. 

20.40 Phrase “bona fide operation’ has been consistently construed to 
connote substantial as distinguished from incidental, sporadic, or infrequent 
service. To be entitled to grandfather operating rights herein, applicant 
must establish that it conducted substantial and continuous operations 
within scope of application on and subsequent to statutory date. MOC-118278, 
J. W. Asher, Inc. Com. Car. Grandfather App., 10-13-60, Div. 1. 


20.40 In order to qualify for grandfather authority under sec. 7(c) 
of Transportation Act of 1958, applicants must establish that they have been 
engaged in bona fide operations for which authority is sought, on May 1, 
1958, and continuously since that date, except for interruptions in service 
beyond their control. Phrase “‘bona fide operation” has been consistently 
construed in numerous prior decisions to connote substantial as distinguished 
from occasional, sporadic, or infrequent service. To be entitled to grand- 
father operation rights herein, applicants must establish that they conducted 
substantial and continuous operations within scope of application on and 
subsequent to statutory date. MC-118402, John & Ralph Capecelatro Com. 
Car. Grandfather App., 9-21-60, Div. 1. 

To Same Effect: 


MC-41601, Sub 33, Converse Trucking Service Com. Car. Grandfather 
App., 9-19-60, Div. 1. 


MC-116514, Sub 3, Edwards Trucking, Inc. Com. Car. Grandfather App., 
9-15-60, Div. 1. 


MO-117895, Sub 1, Frigid Transport System Sec. 7 Grandfather App., 
9-19-60, Div. 1. 


MC-117905, P. H. McKenna Com. Car. Grandfather App., 9-19-60, Div. 1. 

20.40 Inasmuch as evidence indicates that shipments were made to 
only two points in New Jersey, Elizabeth and West Caldwell, there is no 
justification for grant of Statewide authority thereto. MC-116514, Sub 3, 
Edwards Trucking, Inc. Com. Car. Grandfather App., 9-15-60, Div. 1. 

20.40 In determining scope of applicant’s operations on and since May 
1, 1958, shipments occurring prior to January 1, 1957, are too remote from 
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statutory date to be considered. MO-118095, E. W. Flippin Com. Car. 
Grandfather App., 9-29-60, Div. 1. 


20.40 Unsubstantiated self-serving statement that applicant was in 
bona fide operation subsequent to May 1, 1958, is not sufficient to satisfy 
statutory requirements for grant of grandfather authority. MO-118812, 
Sam Lowenstein Cont. Car. Grandfather App., 10-7-60, Div. 1. 


20.40 Shipments made on and after critical date to only four points 
do not justify grant to “points in Massachusetts.’’ With respect to Marlboro, 
single instance of service thereto occurred long after statutory date, and 
consequently that authority should not be granted. MC-1153821, Sub 1, L. O. 
Martin Com. Car. Grandfather App., 10-7-60, Div. 1. 


20.40 In order to qualify for grandfather operating rights under sec. 
7(c) of Transportation Act of 1958, applicant must demonstrate that it has 
been engaged in bona fide operation in transportation of commodity, for 
which authority is sought, on and continously since May 1, 1958, except for 
interruptions in service which are beyond its control. As pertinent only 
shipments shown to have been transported by applicant both prior to and 
after May 1, 1958, were bananas from New Orleans to Indianapolis. However, 
shipments shown to have been transported prior to May 1, 1958 were in May, 
1955 (two shipments). Such shipments were too remote from statutory date 
to establish that bona fide operations from and to those points were actually 
conducted on such statutory date. MC-117836, H. J. Noll Com. Car. Grand- 
father App., 10-6-60, Div. 1. 


20.40 To justify finding of bona fide operations, sufficient to warrant 
grant of grandfather authority, applicant must show pattern of continuous 
operation from and to points involved both before and after critical date. 
It has long been established that mere holding out to serve or an intent to 
conduct operations is not sufficient to meet tests of bona fide operations. 
Compare 81 M. C. C. 689. In order to assure substantial parity of future 
and prior bona fide operations, scope of applicants’ past operations and com- 
modities transported by them must be assessed in each proceeding with view 
to establishing general shipping pattern upon which grandfather authority 
may properly be based. MC-117995, Refrigerated Truck Lines Com. Car. 
Grandfather App., 9-19-60, Div. 1. 


20.40 Phrase ‘‘bona fide operations’ has been consistently construed 
in numerous prior decisions to connote substantial and continuous service 
as distinguished from occasional, sporadic, or infrequent service. MC-118024, 
Sunnyland Refining Co. Inc. Com. Car. Grandfather App., 8-25-60, Div. 1. 

To Same Effect: 


MC-116544, Sub 3, Wilson Bros. Truck Line, Inc. Com. Car. Grandfather 
App., 10-11-60, Div. 1. 

20.40 Initially it is necessary to determine whether on May 1, 1958, 
applicant was in bona fide operation as common carrier by motor vehicle in 
transportation of bananas. In event and to extent it is found to have been 
so engaged, it will then be necessary to determine extent of those operations 
and whether it has so continued to operate since that time. Determination 
of former issue must be based upon incidents of operation as whole and not 
upon any single isolated fact. MC-118242, White’s Trucking Service, Inc. 
Com. Car. Grandfather App., 9-13-60, Div. 1. 


20.41 Existence of Evidence 


20.41 Applicant’s vague recollections and very generalized self-serving 
assertions, completely unsupported by corroboration of any sort, are not 
sort of proof contemplated by sec. 7(c) of Transportation Act of 1958 and 
cannot be basis for grant of authority sought here. See 82 M. C. C. 486. 
Although applicant may very well have transported commodities involved 
between number of points throughout U. S., it is impossible to determine 
from record dates of any movements, commodities which may have been 
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transported, origins from which any particular commodity moved, or destina- 
tion to which any commodity was consigned. Consequently, application must 
be denied. MC-118421, Jerome Clay Com. Car. Grandfather App., 9-14-60, 
Div. 1. 


20.41 Applicant’s evidence, informal as it is, is supported by direct 
shipper testimony, and gives relatively clear indication of nature of opera- 
tions conducted by it. Prior to 1958 Act, carriers of wool were not required 
to maintain formal records or detailed accounts and applicant should not 
be penalized for not maintaining detailed billing systems normally utilized 
by carriers when conducting operations economically regulated by Com- 
mission. MC-116514, Sub 8, Edwards Trucking, Inc. Com. Car. Grandfather 
App., 9-15-60, Div. 1. 

20.41 In circumstances here present oral testimony pertaining to 
considered operations is not insufficient to warrant relief sought. Although 
records pertaining to services conducted on and before effective date have 
been destroyed, there is no compelling reason why predecessor should have 
retained them. Nine witnesses testifying on behalf of petitioner gave total 
picture of petitioner’s operations before, on, and since July 1, 1935, and 
they were qualified to testify concerning facts with respect to considered 
operations. See 71 M. C. C. 307. MC-722738, J. B. Montgomery, Inc. Modi- 
fication of Permit, .... M. C. C. , 9-16-60, Div. 1. 


20.48 Continuity of Operations 


20.43 Applicant seeking grandfather operating rights must establish 
by competent evidence that it has conducted substantial and continuous 
operations within scope of application on and subsequent to statutory date. 
MC-117895, Sub 1, Frigid Transport System Sec. 7 Grandfather App., 
9-19-60, Div. 1. 

20.43 No other operations reveal continuity of service or substantiality 
of performance as contemplated by grandfather proviso, and thus do not 
form basis of grant of operating rights. See 81 M. C. C. 689. MC-70451, 
Sub 211, espa Bros. Transp. Co. Inc. Ext.—Kans., Nebr. & Mo., .... 

: ee , 9-22-60, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Because respondent’s permits, as set forth in Appendix A hereto, 
contain number of instances of partial duplication, findings herein shall not 
be construed as authorizing more than a single operating right. MC-78062, 
Sub 30, Beatty Motor Exp. Inc. Conversion Proceeding, 9-20-60, Div. 1. 

21.02 Authority granted herein to extent it duplicates that presently 
held by applicant shall not be construed as conferring more than a single 
operating right. MC-41601, Sub 33, Converse Trucking Service Com. Car. 
Grandfather App., 9-19-60, Div. 1. 


To Same Effect: 


MC-109736, Sub 12, Capitol Bus Co. cen, (N. Y.)-Wilkes-Barre 
(Pa.), .... M.C.C. , 10-5-60, Div. 

MC-107227, Sub 79, Insured in Inc, Ext.—Trucks from 
Salinas, Calif., 9-30-60, Div. 1. 

21.02 Applicant presently holds authority duplicating in part that 
granted herein. In circumstances, issuance of certificate here will be con- 
ditioned upon receipt from applicant of request in writing for coincidental 
cancellation of its certificate, MC-96448, Sub 5. MC-96448, Sub 6, Brook 
Ledge, Inc. Ext.—Horses, 9-16-60, Div. 1. 

21.02 Inasmuch as Commission has long condemned creation or exten- 
sion of duplicate operations by separate motor carriers under common con- 
trol where those operations, except for fact of common control, would be 
competitive, to extent of duplication described instant application should 
be denied. Compare 39 M. C. C. 373 and 58 M. C. C. 748. MC-105946, 
Sub 6, Superior Carriers Ext.—Oils, 9-23-60, Div. 1. 
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21.1 Type of Operation 
21.11 Common Carrier 


21.11 Motor common carriers now provide flatbed equipment with 
accessories, qualified drivers, and multiple pickup and delivery service that 
once were attributes of service furnished only by motor contract carriers. 
MC-F-7006, Donaldson Transfer Co.—Control & Merger—wWarren Transport, 
ee Se , 10-10-60, Div. 4. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 In view of applicant’s various business activities, authority 
granted herein will be made subject to conditions that applicant keep sepa- 
rate his transportation operations from his other business activities and 
maintain separate accounts and _ records. MC-116959, Sub 3, Paul 
Klankowski Ext.—Minn. Counties, 10-3-60, Div. 1. 


21.22 Common & Contract 


21.22 Although applicant Maybelle Transport holds permit hereinbe- 
fore described, operations thereunder would not be competitive with those 
to be performed under Commission’s grant of common carrier authority 
here, since respective authorities embrace different commodities and differ- 
ent classes of shippers will be served under each. Possibility of discrimina- 
tory practices resulting from holding by Maybelle Transport of authority to 
perform dual operations, therefore, is remote; and approval of such opera- 
tion at this time is warranted under provisions of sec. 210 of Act. 
MC-116459, Sub 5, Asphalt Haulers Co. (now retitled Russ Transport, Inc.) 
Ext.—Cement, 10-13-60, Div. 1. 


21.22 In several cases involving dual operations, restrictions have been 
imposed in grants of operating authority so as to preclude transportation of 
similar commodities within same general area by a carrier possessing con- 
tract and common carrier authority. See 77 M. C. C. 651. This does not 
appear practicable in situation here. On occasions, provisions have been 
made for an election by carrier of various courses of action. In circum- 
stances, respondents given privilege of following one of three possible 
courses of action. MC-78062, Sub 30, Beatty Motor Exp. Inc. Conversion 
Proceeding, 9-20-60, Div. 1. 


21.22 Inasmuch as applicant’s president and principal stockholder is 
in process of transferring his interest in involved contract carrier to others 
having no connection with applicant, issuance of certificate herein shall be 
conditioned upon Commission’s receipt of written notification under oath 
that aforementioned transaction has been consummated and that applicant 
is no longer under common control, directly or indirectly, with mentioned 
motor contract carrier. MC-117895, Sub 1, Frigid Transport System Sec. 7 
Grandfather App., 9-19-60, Div. 1. 


21.22 Commodities transported by respondent in certificate proceeding 
are different from commodities authorized in MC-50413, Sub 8, and do not 
appear to afford opportunity for engaging in any discriminatory or undesir- 
able practices, against which sec. 210 of Act is aimed. 


Found that holding by respondent of certificate authorized and permit 
in MC-50413, Sub 8, will be consistent with public interest and National 
Transportation Policy. MC-50413, Sub 7, Kirbery Transp. Inc. Conversion 
Proceeding, 10-4-60, Div. 1. 


21.3 Routes Operated 
21.32 Off-Route Points 


21.32 In view of proximity of shipper’s plant site to terminal area 
authorized to be served under applicants’ regular route certificate, a grant 
of off-route point authority is appropriate here, rather than irregular route 
authority recommended. MC-80504, Sub 8, Shein’s Exp. Ext.—Yorklyn 
(Del.), 9-23-60, Div. 1. 
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21.33 Irregular Routes 


21.33 In view of limited territory and number of small points involved, 
grant of irregular route authority constitutes only feasible manner in which 
certificate could be issued embracing service for which need has been shown. 
Compare 322 U. S. 1 and 77 M. C. C. 399. MOC-F-7001, D. B. Worster— 
Control—McKay & MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. ...., 
10-11-60, Div. 4. 


21.4 Jjoinder of Authority 


21.40 Generally 


21.40 Propriety of a motor common carrier’s tacking two separate 
grants of unrestricted operating rights is well settled when one involves 
regular route authority and other irregular route authority. Only require- 
ments in such instances have been that there must be point of service com- 
mon to both operating rights, physical operation must be rendered through 
common point, and character of respective authorized services must be 
preserved. MC-59292, Sub 12, Maryland Transp. Co. Ext.—Specified Com- 
modities, .... M. C. C. ...., 9-19-60, Commission. 


21.42 Restrictions 


21.42 Commission does not favor imposing restrictions against tack- 
ing, when otherwise permissible, unless it has been shown by opposing 
carriers that, absent restriction, they would be harmed materially. MC-F- 
7006, Donaldson Transfer Co.—Control & Merger—wWarren Transport, Inc., 

.- M.C. C. ...., 10-10-60, Div. 4. 


21.42 Manifestly, problem of joinder of present with future grants of 
authority is one which could more properly be solved in proceedings from 
which future operating rights may issue. MOC-107227, Sub 79, Insured 
Transporters, Inc. Ext.—Trucks from Salinas, Calif., 9-30-60, Div. 1. 

21.42 Because of restriction in first grant of authority, De Rosa may 
not tack these two grants in order to transport wrapping paper from Detroit 
to Chicago. See 82 M. C. C. 332, and 79 M. C. C. 31. I & S M-13388, 
Paper—From Detroit, Mich. to Chicago, IL, .... I. C. C. ...., 10-5-60, 
Div. 2. 


21.44 Passenger Interchange 


21.44 It is true that where one regular route extends to boundary 
of a municipality, and another route extends from same point on boundary 
into a contiguous municipality, two may be joined for through service, but 
only where it appears that such was intent when two authorities were 
granted. Compare 58 M. C. C. 790, 794. MC-109312, Sub 29, DeCamp Bus 
Lines Ext.—Parkway, 9-12-60, Div. 1. 


21.5 Points Authorized 
21.52 ‘Non-Rail” Points 


21.52 Need of motor service such as that proposed will enable sup- 
porting shippers to ship directly to farms, ranches, and feed lots, however, 
no need has been shown for service at incorporated municipalities, and 
authority granted will be restricted accordingly. MC-115824, Sub 7, Lester 
Petersen Ext.—Minneapolis, Minn., 9-19-60, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Commercial zones are not created or established, but rather 
exist as an economic fact or condition by reason of trade practices, uses to 
which area is put, and geographical and political considerations. Ex Parte 
MC-37, Commercial Zones & Term. Areas (Baltimore, Md. Commercial Zone), 

. be. B. 20s cy BHES-O8, Div. 1. 


21.56 Under 46 M. C. C. 655, carrier authorized to serve particular 
point also may serve a defined radius of such point. In case of points with 
populations between 25,000 and 100,000, such as Petersburg, points within 





396 I. C. C. PRACTITIONERS’ JOURNAL 





4 miles of their corporate limits may be served. Point of Camp Lee is 
within such 4-mile radius and it may be served in connection with operations 
to and from Petersburg. MC-F-7097, Old Dominion Frt. Line—Pur. (Por.) 
—N B & C Motor Lines, Inc., .... M. C. C. » 9-21-60, Div. 4. 

21.56 In determining limits of a commercial zone, Commission is con- 
cerned with an impersonal situation which exists as an economic fact as 
distinguished from effect on individual parties or on adequacy or inadequacy 
of existing transportation services. Commission does not “‘create”’ or “estab- 
lish’? a commercial zone; rather, commercial zone surrounding a municipality 
within which motor transportation of kind contemplated by sec. 203(b) (8) 
of Act is conducted already exists as a matter of trade practice, uses to 
which area is put, and physical and geographical considerations. Commis- 
sion’s function in proceedings of this kind is to determine limits of this 
zone. It must be recognized at outset that it is impossible to determine zone 
boundaries with mathematical precision, and that making of such determina- 
tion necessarily represents exercise of judgment in which due regard is 
given to practical administration of exemption. See 46 M. C. C. 665, passim, 
and especially at pages 672 and 685. Ex Parte MC-7, Washington, D. C. 
Commercial Zone, .... I. C. C. » 9-15-60, Div. 1. 


21.58 Commercial Sciceeaeiaiiiiadinn 


21.58 Commercial zone limits have been found generally to be far less 
extensive than suburban area taken as a whole. See 74 M. C. C. 633. 
Ex Parte MC-7, Washington, D. C. Commercia] Zone, .... I. C 
9-15-60, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Gradual influx of business and its concomitant expansion of 
residential development in Cockeysville area does not, of itself, necessarily 
indicate that such area has fallen within economic or commercial orbit of 
Baltimore. 

Petition for reopening, reconsideration, and redefinition of limits of 
commercial zone of Baltimore, Md. denied. Prior reports, as pertinent here, 
46 M. C. C. 665, 48 M. C. C. 95, and 62 M. C. C. 510. Ex Parte MC-37, 
Commercial Zones & Term. Areas (Baltimore, Md. Commercial Zone), .... 
i. =. S. , 9-15-60, Div. 1. 


21.59 Upon investigation after petition filed, limits of zone which is 
adjacent to and commercially part of Davenport, Iowa-Rock Island and 
Moline, Ill. within meaning of sec. 203(b)(8) of Act, redefined in certain 
respects. Prior reports, 41 M. C. C. 557, and 48 M. C. C. 678. MOC-C-329, 
Davenport, Iowa-Rock Island & Moline, Ill. Commercial Zone, .... M. C. C. 

, 9-8-60, Div. 1. 

21.59 Grant of authority to New York would not encompass thereby 
points in New York commercial zone within New Jersey. See 54 M.C. C. 21, 
at 91-92. MOC-115321, Sub 1, L. O. Martin Com. Car. App., 10-7-60, Div. 1. 


21.59 Commercial zones of Kansas City, Mo. and Kansas City, Kans. 
are coextensive and authority to serve former includes authority to serve 
latter. MC-117905, P. H. McKenna Com. Car. Grandfather App., 9-19-60, 
Div. 1. 


21.59 Petitions for reconsideration and redefinition of limits of com- 
mercial zone of Washington, D. C. denied. Prior reports in 3 M. C. C. 243, 


48 M. C. C. 460, and 54 M. C. C. 797. Ex Parte MC-7, Washington, D. C. 
Commercial Zone, er Se , 9-15-60, Div. 1. 


21.7 Santen Authorized 


21.71 Class of Patrons 


21.71 In 63 M. C. C. 625 and 81 M. C. C. 614, Commission found that 
purpose of proceeding in Modification case, 46 M. C. C. 23, was merely to 
determine meaning of term ‘“‘packinghouse products” and related terms in 
order that carriers holding such authority could render complete service for 
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meat packing houses, and that such carriers were not authorized to transport 
such commodities for shippers which are not, in fact, meat packing houses. 
MC-41404, Sub 18, Argo-Collier Truck Lines Corp. Ext.—Cleaning Com- 
pounds, .... M. C. C. , 9-14-60, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 There will be no restriction against interchange of traffic. 
However, because authority contained in respondent’s permit is susceptible 
to tacking, a restriction against such joinder will be imposed. 86 M. C 
561. MC-78062, Sub 30, Beatty Motor Exp. Inc. Conversion 
9-20-60, Div. 1. 


21.81 Carriers seeking certificates as common carriers in lieu of 
permits as contract carriers by motor vehicle have certain equities in their 
favor and, where proposed conversion is directly related, as it is in most 
respects here, to sec. 5 transaction, Commission has granted applications 
of that kind without full measure of proof expected in Fischbach case, 
67 M. C. C. 485. See 70 M. C. C. 694, 696. MC-F-7006, Donaldson Transfer 
Co.—Control & Merger—Warren Transport, Inc., .... M. C. C. 
10-10-60, Div. 4. 


21.81 Here, applicants’ transportation of commodities not authorized 
by their permit could not be and have not been considered in determining 
whether or not their services are provided for one or a limited number of 
shippers, whether they assign vehicles to individual shippers for a continuing 
period of time, or whether they furnish a transportation service designed 
to meet distinct needs of each individual customer. 

There will be no restriction against interchange of traffic. 81 M. C. C. 
561. MC-83772, Sub 1, Lewis Motor Service Conversion Proceeding, .... 
M. C. C. , 9-22-60, Div. 1. 

21.81 In 81 M. C. C. 561, Commission concluded that where only 
portions of a carrier’s operating authority are dormant, determination of 
carrier’s status should be made from consideration of its overall activities 
and conversion authorized where such operations are found to be those 
of common carrier. 


Right of interchange is privilege stemming from and incidental to a 
converted carrier’s new common carrier status and not result of restatement 
of operating authority previously held as a contract carrier. Accordingly, 
no restriction against interchange of traffic with other common carriers will 
be imposed in grant of authority herein. 


In view of tacking possibilities in Montgomery’s permit, restriction 
against joinder of separately stated operating rights will be imposed in 
grant of authority herein. 

In instances where “‘Keystone”’ restrictions appear in permits of carriers 
who are to be converted, certificates to be issued in lieu thereof should 
contain terms which will continue, to some extent, at least, effectiveness 
of such restrictions. 


“Operations” clearly contemplates overall business of, and service 
rendered by contract carrier on critical date, and not mere physical opera- 
tions performed on that single day. MC-72273, J. B. Montgomery, Inc. 
Modification of Permit, .... M. C. C. , 9-16-60, Div. 1. 

21.81 In view of tacking possibilities in applicant’s permit, a restric- 
tion against joinder will be imposed in grant of authority herein. 

Restriction in nature of “‘Keystone’’ restriction which is in authority 
to be converted is necessary to insure ‘substantial parity’’ between such 
certificate and existing permit. 81 M. C. C. 561. MO-66883, Sub 6, 
Sprague & McCormick, Inc. Conversion App., 9-19-60, Div. 1. 

21.81 Respondents’ presently held permits should be revoked and 
common carrier certificate of public convenience and necessity issued in 
lieu thereof. Because there is some doubt of respondents’ willingness 
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voluntarily to receive certificate in lieu of their presently held permits, 
order entered herein will require respondents to effect compliance with 
requirements of sections 215, 217, and 221(c) of Act within time specified 
in order entered concurrently herein and will provide for revocation of 
respondents’ presently held permits 150 days following date of service 
of such order. 

Restrictions against interchange of traffic should not be imposed in 
certificates granted to converted carriers in sec. 212(c) proceedings. Right 
of interchange is privilege stemming from and incidental to converted car- 
rier’s new cOmmon carrier status. Accordingly, no restriction against inter- 
change of traffic with other common carriers will be imposed in grant of 
authority herein. Restrictions against tacking should be imposed in certi- 
ficates issued to converted carriers where possibilities of tacking separate 
authorities exist. Therefore, such restriction will be imposed in certificate 
to be issued to these respondents. MC-39952, Sub 5, Jake Stokes & Johnson 
McMurphy Conversion Proceeding, 9-28-60, Div. 1. 

21.81 Section 212(c) has for its basis operations actually performed 
by applicant. Considering nature of commodities described in applicant’s 
permit, his failure to offer his services to public generally, his method of 
operation, and number of persons he serves, applicant’s operations on critical 
date came within amended definition of contract carriage in sec. 203(a) (15) 
of Act; and conversion of its presently held permit to common carrier 
authority is not justified and should be denied. MC-102035, Sub 1, Ernest 
Zuber Conversion Proceeding, 9-14-60, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Charter operations contemplate transportation of groups ar- 
ranged by some one other than carrier, who contracts for exclusive use of 
whatever equipment is supplied for duration of trip. Compare 78 M. C. C. 
655. MC-C-2617, A. B. & W. Transit Co. v. D. C. Transit System, Inc., ... 
M. C. C. ...., 10-56-60, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Shipments were composed of various commodities, e.g., pumps, 
drag lines, motors, steel beams, tanks, road crossing casings, a transformer, 
a side boom tractor, and several loads of construction materials, and varied 
in weight from 10,000 to 154,000 pounds. Depending upon their use, it is 
clear that some of these shipments could be transported either as heavy 
machinery, as road contractors’ equipment and supplies, or as oil and gas 
field commodities. See in this connection 74 M. C. C. 459, and 52 M. C. C. 
368 (1951). MC-F-7116, Neff Trucking Co., Inc.—Pur. (Por.)—Rogers 
Trunk Line, 10-3-60, Div. 4. 


22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 In 81 M. C. C. 101, division 1 concluded that a carrier with 
authority to haul vegetable oils is authorized to transport such naval stores 
as are vegetable oils, and specifically found that pine and tall oils are 
within this classification. There is no reason to disturb that conclusion 
here. MC-112020, Sub 92, Commercial Oil Transport Ext.—Vegetable Oils, 
ete., 9-12-60, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 There is no distinction between ‘‘phosphoric acid’’ and ‘‘phos- 
phatic fertilizer solution.” Latter is merely less pure or unrefined grade 
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of former, and both grades may be transported under Rogers’ authority to 
transport phosphoric acid. MC-61403, Sub 44, Mason & Dixon Tank Lines, 
Inc. Ext.—Davidson Cty., Tenn., 9-28-60, Div. 1. 


22.54 Considered shipments grouped as “refined, deodorized, edible 
oils,” being, as they are, natural vegetable oils, are outside term liquid 
chemicals as described in 63 M. C. C. 677. They are thus natural products 
not within authority of any of protestants to transport liquid chemicals. 
Compare 66 M. C. C. 529 and 82 M. C. C. 432. Some of its bulk shipments, 
however, are of commodities which are chemically produced, for instance 
red oil, detergents, and softeners; and record is clear that some of such 
products are consigned to commercial and industrial concerns for further 
processing. As such they are liquid chemicals within meaning of Maxwell 
case definition. MC-105946, Sub 6, Superior Carriers Ext.—Oils, 9-23-60, 
Div. 1. 


22.8 Necessaries 
22.85 Apparel 


22.85 Authority to transport ‘‘cut goods and materials for ladies’ and 
children’s garments” and “ladies and children’s garments” is not ambiguous 
or difficult to construe. Descriptions in question are generic or class terms 
which collectively include any garments or components used in manufacture 
thereof which are physically designed for wear by women or by children of 
both sexes. Terms do not have reference to men’s wear or even young men’s 
wear, and fact that an article of men’s clothing may be purchased and worn 
by women does not serve thereby to convert it into women’s wear or make 
its transportation lawful under “ladies garments” authority. Applicants 
may not indiscriminately transport garments or component parts thereof, 
without first ascertaining whether such articles are in fact within scope of 
their authority. MC-83772, Sub 2, Lewis Motor Service Ext.—Garments, 
coos Me GO. G. 22505 See, Eee. I. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 From economic standpoint, it is obvious that proposed service 
will strengthen, rather than weaken, applicant’s financial condition. MC-3874, 
Sub 1, Film Exchange Transfer Co. Inc. Ext.—Magazines, 10-11-60, Div. 1. 


23.2 Providence of Operation 
23.21 Backhauls 


23.21 Applicant’s overall plan of operation appears to envision a two- 
way movement consisting of a southbound movement as a common carrier of 
malt beverages and a northbound movement of salt. Northbound movement 
of salt apparently would be accomplished by trip leasing his vehicles with 
his drivers accompanying vehicles to another carrier. Clearly, such trip 
leasing could not lawfully be performed under Commission’s leasing regula- 
tions, 64 M. C. C. 361; which prohibit leasing of equipment for period of less 
than 30 days, with certain exceptions not applicable here. Premised, as it 
appears to be, partially upon an unlawful leasing arrangement, applicant’s 
proposed overall operation is not consistent with public interest. MC-119069, 
Sub 1, A. B. Macoy Com. Car. App., 9-28-60, Div. 1. 


23.4 Relations with Other Carriers 
23.40 Generally 


23.40 On basis of facts presented it appears that arrangement between 
International and Ace is an unauthorized lease of operating rights. See 81 
M. C. C. 53, and 36 F. Supp. 257. International is admonished to cease 
operating its vehicles in transportation for which it holds no authority, unless 
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such operations are carried on in accordance with Commission’s leasing rules 
and regulations promulgated in 68 M. C. C. 553. MC-113459, Sub 17, H. J. 
Jeffries Truck Line, Inc. Ext.—Lumber, 10-11-60, Div. 1. 

23.40 None of owner-operators testified, and evidence adduced does 
not describe their operations or whether any seek “grandfather” rights based 
on same movements. In addition, no document was introduced at hearing 
as written evidence of agreements between applicant and owner-operators, 
nor are incidents of their relationship satisfactorily explained by oral testi- 
mony. Notwithstanding that applicant assumed some degree of liability, 
record is not persuasive as to whether applicant has direct and immediate 
control over owner-operators and equipment. Further, Commission may only 
speculate as to party responsible for any fines or penalties for violation of 
State laws or as to any other liability provision of written arrangements be- 
tween parties. Therefore, Commission is unable to determine on record 
whether applicant’s operations qualify it as common carrier by motor vehicle. 
MC-118242, White’s Trucking Service, Inc. Com. Car. Grandfather App., 
9-13-60, Div. 1. 


283.42 Section 5(2) Approval Necessary 


23.42 Although operations conducted by McKay in interstate commerce 
under proviso may have been instituted lawfully in 1951, its common control 
with MMC, a multi-State operator, effected in 1956 and continued to date, 
has vitiated its right to conduct such operations. See 54 M. C. C. 625 
(1952). Therefore, operations conducted by McKay in interstate commerce 
since that time have been unlawful. However, such unlawful operations, 
or violation of sec. 5(4) of Act, are not bars to approval of considered sec. 5 
application, or to issuance of certificate to McKay covering proviso opera- 
tions, if there is public need for continuance of such service. Compare 45 
M. C. C. 575 (1947). MC-F-7001, D. B. Worster—Control—McKay & 
MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. , 10-11-60, Div. 4. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Applicant is admonished to discontinus transporting all salt 
from and to points involved unless and until appropriate authority has been 
obtained. MC-118040, Sub 1, A. S. Elliott Com. Car. App., .... M. C. C. 

, 9-19-60, Div. 1. 


23.60 Where it seems necessary to take special steps to punish or 
prevent past unauthorized operations or violations of Act or of Commission’s 
regulations, usual enforcement procedures, such as prosecution, injunction, 
or suspension or revocation of operating authority under sec. 212(a), can be 
invoked in separate “peg & MC-88772, Sub 1, Lewis Motor Service 
Conversion Proceeding, .... M. C. C. , 9-22-60, Div. 1. (Also Please 
See 02.02 Same Title.) 


23.61 Extenuating Facts 


23.61 There is no doubt that DeCamp instituted its Route No. 77 
under some color of right. It is equally clear that its past activities were 
not intended to flout statutory requirements. Under circumstances here 
presented, finding of unfitness is not warranted. MO-1093812, Sub 29, 
DeCamp Bus Lines Ext.—Parkway, 9-12-60, Div. 1. 


28.62 Good Faith 


23.62 Past operations were performed in ignorance of facts and with- 
out any intent to disregard rules and regulations, and thus do not warrant 
denial of application or negative finding as to applicant’s fitness. Applicant 
is admonished to refrain from performance of operations requiring authority 
from Commission unless and until appropriate authority is first obtained 
therefor. MO-111903, Sub 1, Student Transp. Co. Com. Car. App., 9-27-60, 
Div. 1. 
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23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Serious question is presented by reason of applicants’ transpor- 
tation of commodities not embraced within commodity description used in 
their present permit, and also by their past and continuing transportation of 
authorized commodities without having written contract in effect with ship- 
per or shippers involved, in violation of requirements established in 1 
M. C. C. 628. Excuse offered by applicants that they are not required to 
file copies of contracts with Commission because of pendency of their con- 
version application is patently unacceptable. MO-83772, Sub 2, Lewis Motor 
Service Ext.—Garments, .... M. C. C. ...., 9-26-60, Div. 1. 


23.70 Equipment owned by tank truck carrier and operated by its 
employee, and used in transportation of liquid commodities, in bulk, may be 
leased to other tank-truck carriers for less than 30 days. 68 M. C. C. 553, 
560-1. Carrier operations must be conducted under actual direction and 
control of carrier holding operating rights pursuant to which transportation 
is accomplished. MC-61408, Sub 44, Mason & Dixon Tank Lines, Inc. Ext.— 
Davidson Cty., Tenn., 9-28-60, Div. 1. 


23.70 Commission’s records indicate and applicant admits that he has 
been providing service for his customers without having entered into bilateral 
contracts or having filed such contracts with Commission as is required by 
Commission’s regulations. See 1 M. C. C. 628, 632, and 2 M. C. C. 55, 58. 
Nor does applicant have on file with Commission schedules of his actual 
or minimum charges as is required by sec. 218 of Act. Applicant is advised 
that any operations conducted without compliance with these requirements 
are unlawful, and is admonished promptly to bring his operations into con- 
formity therewith. MC-102035, Sub 1, Ernest Zuber Conversion Proceeding, 
9-14-60, Div. 1. 


23.8 Utilization of Authority 


23.80 Generally 


23.80 DeCamp is not providing interstate service over substantial 
portion of its existing routes, and it is again advised that it should either 
seek revocation of those unused portions of its authority or resume and 
maintain service thereon as required by terms of its certificate. MC-109312, 
Sub 29, DeCamp Bus Lines Ext.—Parkway, 9-12-60, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Burden of proof is upon applicant to establish that proposed 
service is not only responsive to public need but also that such need cannot 
adequately ‘be met as well by existing carriers. MC-119234, Boats Transport, 
Inc. Com. Car. App., 9-29-60, Div. 1. 


24.01 Criteria set forth in 355 U. S. 83, requires Commission to ex- 
amine certain inherent advantages of motor carriage over rail transportation 
including comparative cost of transportation. But it was not held in that 
case that a shipper is automatically entitled to a motor service merely by 
pointing out that such service possesses certain inherent advantages over 
that provided by rail carriers. It must further be shown “How significant 
these advantages are ... and what need exists for a service that can supply 
these advantages ...”’ 355 U. S. at 90. MOC-118831, Sub 6, Central Trans- 
port, Inc. Ext.—Pyrophyllite, 10-13-60, Div. 1. 

24.01 Supporting shippers have suitable common carrier service avail- 
able for transportation of their products. As this service is not shown to be 
inadequate in light of shippers’ reasonable transportation needs, it is evident 
that application must be denied. MC-11315, Sub 9, Wm. A. Givens (W. A. 
Givens, Jr. Executor) Ext.—Boots, 9-13-60, Div. 1. 
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24.01 Burden of proof is upon applicant seeking certificate to establish 
that proposed service is or will be required by present or future public con- 


venience and necessity. MC-113651, Sub 31, Indiana Refrigerator Lines, Inc. 
Ext.—Frozen Dough, 10-3-60, Div. 1. 


24.01 Much of shipper’s support herein relates to future need for 
service, but recognizing increase in its production and distribution, proof of 
such future need must necessarily be somewhat less definite than would be 
proof of present need. MC-107227, Sub 79, Insured Transporters, Inc. Ext.— 
Trucks from Salinas, Calif., 9-30-60, Div. 1. 


24.01 Burden of proof is upon applicant seeking certificate to establish 
that proposed service is or will be required by present or future public con- 
venience and necessity. In absence of convincing evidence that present or 
future requirements of supporting shipper cannot be met by existing carriers, 
grant of application is not warranted. MC-108678, Sub 33, Liquid Transport 
Corp. Ext.—Chemicals in Bulk, 9-14-60, Div. 1. 


24.01 Before new service can be authorized, applicant has burden of 
establishing that existing service is inadequate to meet reasonable shipper 
needs. MOC-61403, Sub 44, Mason & Dixon Tank Lines, Inc. Ext.—Davidson 
Cty., Tenn., 9-28-60, Div. 1. 


24.01 In proceedings of this type, it is incumbent upon applicant to 
establish not only existence of need for proposed service, but also inability 
of existing carriers to meet such need or inadequacy of their service. MC- 
107295, Sub 61, Pre-Fab Transit Co. Ext.—Ohio Points & Parkersburg, W. 
Va., 10-11-60, Div. 1. 


24.01 Burden of proof is upon applicant seeking certificate to show 
that proposed service is or will be required by present or future public con- 
venience and necessity. In determining issue of public convenience and 
necessity, primary question, in substance, is whether proposed operation 
will serve public demand or need, and whether such demand or need may as 
well be met by existing carriers. MC-113402, Sub 2, Carl Schwarzkopf Com. 
Car. App., 9-29-60, Div. 1. 


24.01 Where there is existing service, proposed service must be shown 
to be required in addition to services of existing authorized carriers. Where 
applicants are agents of household-goods carrier holding authority which 
they seek to duplicate, their proposed service then must be shown to be 
required in addition to services of existing authorized carriers including 
that of their principal. See 76 M. C. C. 199, 207. MC-95180, Sub 8, Harry 
& Morris Smolowitz Ext.—10 States, 9-12-60, Div. 1. 


24.01 It is burden of applicant seeking new motor carrier operating 
authority from Commission to show that there is real and specific need for 
new service proposed, which cannot be adequately satisfied by use of existing 
service. MC-114186, Sub 3, Mark Woodruff Com. Car. App., 9-29-60, Div. 1. 


24.01 Proof of public need for continuance by McKay of operations 
performed under proviso may be presented in two separate ways, i.e., through 
evidence of past lawful operations conducted by it in interstate commerce 
under said proviso, or through testimony or other evidence elicited from 
shipper witnesses or other individuals that they or their principals have need 
for transportation service in interstate commerce co-extensive with authority 
sought. See 75 M. C. C. 769. MC-F-7001, D. B. Worster—Control—McKay 
& MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. ...., 10-11-60, Div. 4. 


24.03 Contract Carriage 


24.03 In determining whether issuance of permit will be consistent 
with public interest and National Transportation Policy, sec. 209(b) of Act, 
as amended, required that consideration be given to (a) number of shippers 
to be served by applicant, (b) nature of service proposed, (c) effect which 
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granting permit would have upon services of protesting carriers and effect 
which denying permit would have upon applicant and its shipper, and (d) 
changing character of that shipper’s requirements. MO-119456, J. Capone & 
Sons, Inc. Cont. Car. App., .... M. C. C. , 9-26-60, Div. 1. 

To Same Effect: 


MC-113382, Sub 8, H. J. & J. M. Nelson Ext.—Wis., 9-9-60, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Shippers’ inability to unload carrier’s vehicles within time they 
desire is not alone sufficient to justify grant of authority to another. MC- 
117642, Sub 2, Arizona Sales Co. Ext.—Dry Fertilizer in Bags, 9-20-60, 
Div. 1. 

24.10 Except for applicant’s testimony that unidentified shippers have 
requested him to provide service to points other than Des Moines, there is no 
evidence pertaining to need for such service. Applicant’s statement alone 
cannot support finding that public convenience and necessity require proposed 
service. Evidence of need for service must come from those persons who will 
utilize service and admittedly, such persons’ support was sought unsuccess- 
fully herein by applicant. Lack of opposition to application does not relieve 
applicant of burden of establishing that proposed service is required by pub- 
lic convenience and necessity. MC-117167, Sub 1, E. J. Barrett Ext.— 
Omaha, Nebr., 10-5-60, Div. 1. 


24.10 Concerning requested service to transport involved commodities 
from Swedeland to considered destination States, a sales survey, standing 
alone, which merely indicates that potential customers exist in numerous 
points in requested area, is clearly not sufficiently firm basis upon which to 
justify institution of new competitive service. Nor is mere hope by shipper 
of obtaining new customers, because major competitor expects to withdraw 
from business in involved area, sufficiently definite to determine that public 
convenience and necessity require service proposed. 


While shipper’s scrap requirements may increase, in absence of more 
definite and precise evidence mere assertion that its future scrap require- 
ments will and should originate in its anticipated sales area for its soil pipe 
does not justify grant of authority sought. MC-78042, Sub 8, Bearoff Bros. 
Inc. Ext.—Dolomite, 9-26-60, Div. 1. 

24.10 Customers of household-goods carriers generally do not require 
regular service, and this makes it difficult for them to prove need for their 
service through testimony of public witnesses. However, before grant of 
authority can be made there must be some evidence of need for proposed 
service, and proof that it would be utilized if application is granted. MC- 
115835, Sub 1, Express Van Lines, Inc. Ext.—Alaska, 9-15-60, Div. 1. 


24.10 Shipper fails to specify with any degree of certainty points in 
Wisconsin to which shipments will be made, which raises strong doubt as to 
whether proposed service is needed. In these circumstances, this operation 
is not required by present or future public convenience and necessity. MC- 
118969, Richard Reinhold Com. Car. App., 9-19-60, Div. 1. 

24.10 Shipper estimates that it produces three or four times as much 
of seasonably important fertilizer solution than of phosphoric acid which 
enjoys more stable market. Such evidence is not sufficient to warrant grant 
of authority to a second motor carrier to provide a service in competition 
with an existing carrier for reason that it is not sufficiently definite to 
determine nature of shipper’s nonpeak transportation needs. MC-107496, 
Sub 134, Ruan Transport Corp. Ext.—Phosphoric Acid, 10-5-60, Div. 1. 

24.10 Since no specific evidence has been presented concerning develop- 
ment and nature of any other product which shipper may manufacture, mere 
assertion that other products, not included in considered commodity descrip- 
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tion, may be produced at some future date, is clearly insufficient basis upon 
which to warrant grant of authority covering all frozen foods. MC-114045, 
Sub 51, Trans-Cold Exp. Inc. Ext.—Goldsboro (Md.), 9-20-60, Div. 1. 


24.11 Preference or Desire 


24.11 Evidence at most indicates mere desire on part of shipper for 
applicants’ service rather than actual need for facilities of another carrier. 
Therefore, application should ny denied. MOC-83772, Sub 2, Lewis Motor 
Service Ext.—Garments, .... M. C. C. » 9-26-60, Div. 1. 


24.11 Evidence of eae for eaiiteinit service is insufficient to 
establish public need for proposed service. MC-108001, Sub 138, Ohio-Tri- 
County Trucking Co. Ext.—Slag, 10-11-60, Div. 1. 


24.11 Shipper’s preference for particular carrier or carriers does not 
provide proper basis for granting of authority for new competitive service, 
particularly where, as here, there are number of carriers available that offer 
service similar to that proposed. MC-107295, Sub 67, Pre-Fab Transit Co. 
Ext.—Agricultural Implements, 9-29-60, Div. 1. 


24.18 Use of Existing Carriers 


24.13 Protestants should be given opportunity to demonstrate their 
ability to meet requirements of shipper before competitive carrier is allowed 


to enter field. MC-105461, Sub 18, B. H. Herr, Ext.—Philadelphia, Pa., 
9-13-60, Div. 1. 


24.13 Protestant herein should be given opportunity to demonstrate 
its ability and willingness to transport traffic of supporting shippers from 
and to points involved. MC-108001, Sub 13, Ohio-Tri-County Trucking Co. 
Ext.—Slag, 10-11-60, Div. 1. 


24.13 Upon issuance of authority to Emery, shipper will have ad- 
ditional carrier authorized to handle its traffic, which service must first be 
tried before additional competing service can be authorized. MC-113402, 
Sub 2, Carl Schwarzkopf Com. Car. App., 9-29-60, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Petroleum Transit and Maybelle Transport are better able, by 
reason of their present operations and existing terminal facilities in North 
Carolina, to provide service to points in that State. MC-116459, Sub 5, 
Asphalt Haulers Co. (now retitled Russ Transport, Inc.) Ext.—Cement, 
10-13-60, Div. 1. 


24.14 If suitable equipment is not nearby when its service is re- 
quested, Commercial would be required to dispatch empty vehicles from one 
of its terminals, several hundred miles distant, in order to accommodate 
shippers on comparatively shorthaul to El Paso. Protestant would probably 
not be able to provide prompt, dependable, and efficient service under such 
circumstances. MO-114897, Sub 22, Whitfield Tank Lines, Inc. Ext.— 
Animal] Fats, 10-3-60, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicant’s past unauthorized operations will be accorded no 
weight in determining whether need exists for service proposed. Compare 76 
M. C. C. 269. MC-41404, Sub 18, Argo-Collier Truck Lines Corp. Ext.— 
Cleaning Compounds, .... M. C. C. , 9-14-60, Div. 1. 


24.17 No weight whatever will be pian past unauthorized operations 
in determining action to be taken with respect to this application. Compare 
59 M. C. C. 506 (1953). MC-F-7001, D. B. Worster—Control—McKay & 
MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. , 10-11-60, Div. 4. 
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24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 Need for Statewide authority has been shown, for applicant has 
served but few points in destination States, and shipper’s claim that it needs 
carrier with broad authority to handle its expected increase in trade is too 
vague and conjectural to justify finding of need for Statewide authority. 
MCO-70451, Sub 211, Watson Bros. Transp. Co. Inc. Ext.—Kans., Nebr. & Mo., 

. M. C. C. ...., 9-22-60, Div. 1. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 Shipper’s inability to obtain equipment when necessary is for 
most part due to their failure to adequately investigate or use all possible 
sources thereof. There has been no showing of need for service which ex- 
isting carriers cannot provide. In circumstances application will be denied. 
aie a Sub 125, Alterman Transport Lines, Inc. Ext.—St. Joseph, Mo., 
9-13-60, Div. 1. 


24.42 Motor Truck Equipment 


24.42 Here, applicant has failed to sustain his burden. Shipper’s 
traffic is presently being transported by protestants and other existing car- 
riers, and except for general statement that on occasions they have been 
unable to provide adequate equipment, no material inadequacy has been 
shown in their service. MC-113402, Sub 2, Carl Schwarzkopf Com. Car. App., 
9-29-60, Div. 1. 


24.5 Adequate Amount of Service 
24.52 Peak Traffic 


24.52 Peak period, emergency, or abnormal demands for service, 
which cannot be met by existing carriers, are not proper basis upon which 
to predicate grant of operating authority. MC-105818, Sub 40, Belford 
Trucking Co. Inc. Ext.—Frozen Foods, 9-27-60, Div. 1. 


24.52 Disclosed need of supporting shipper is primarily for additional 
transportation to meet seasonal demands by its customers. While normally 
such need will not support grant of particular proposed operation, here 
periods of peak demands extend for about 7 months of year and there is acute 
need for additional motor carrier service during these months. MC-115946, 
Sub 8, OC. C. Gay Ext.—Liquid Fertilizer Ingredients, 9-14-60, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Although it indicates willingness to interline shipments, KAT 
has not indicated any carrier with which it can undertake such arrangement 
or willingness and ability of any such carrier to participate in suitable 
interline arrangement. MC-29886, Sub 157, Dallas & Mavis Fwdg. Co. Inc. 
Ext.—3-Wheeled Elec.-Powered Vehicles from Anaheim, Calif., 10-5-60, 
Div. 1. 


24.55 Despite shipper’s citation of instances of delays in performance 
of its service, it is clear that protestant’s service is adequate of this shipper’s 
needs, as is evidenced by shipper’s continued use thereof. MC-107295, Sub 
51, Pre-Fab Transit Co, Ext.—Ohio Points & Parkersburg, W. Va., 10-11-60, 
Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 B. & H. Truckaway may only serve plant of one shipper, that of 
Ride Around in Los Angeles. It is contract carrier, and its ability to negotiate 
satisfactory contract with even that shipper has not been demonstrated. 
MC-29886, Sub 157, Dallas & Mavis Fwdg. Co. Inc, Ext.—3-Wheeled Elec.- 
Powered Vehicles from Anaheim, Calif., 10-5-60, Div. 1. 
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24.6 Adequate Quality of Service 
24.68 Necessaries 


24.68 Distributors of beer now use rail service, but generally they 
assert need for motor service in order that lower inventories may be main- 
tained, thus resulting in fresher and more saleable product and in smaller 
investment outlay. In addition, experience has shown that rail transportation 
results in greater breakage, with subsequent inconveniences and time loss. 
MC-119069, Sub 1, A. B. Macoy Com. Car. App., 9-28-60, Div. 1. 


24.7 Single-Line Service 


24.72 Coordination 


24.72 In view of disintegration of this joint-line service due to in- 
adequacies in service of very shorthaul carrier from Yorklyn to Wilmington, 
applicant should be granted authority to perform this miniscule portion of 
total service in addition to principal portion for which they are already 
fully authorized. MC-80504, Sub 8, Shein’s Exp. Ext.—Yorklyn (Del.), 
9-23-60, Div. 1. 


24.75 Perishables 


24.75 Protestants’ service necessitates physical transfer of commodities 
which are perishable in nature, and certain of shippers have experienced 
delays and difficulties in maintaining delivery schedule to customers at 
involved destination points. In circumstances, applicant has shown need 
for its service that cannot be adequately met by existing carriers. MC- 
111375, Sub 4, Otto Pirkle Ext.—Western Points, 9-28-60, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Momsen’s service is limited to operation between Nebraska 
City and a point such as Chicago or Davenport where it would interchange 
freight with other motor carriers. It has not been shown that these delivery 
carriers could provide expeditious, multiple-delivery service such as that 
required. MO-113382, Sub 8, H. J. & J. M. Nelson Ext.—wWis., 9-9-60, Div. 1. 


24.8 Particular Type of Freight Service 
24.80 Generally 


24.80 Supporting shippers require services of motor carrier which 
can provide them with transportation on short notice and is able to transport 
their animals directly from, to, and between race tracks and exhibition 
grounds as occasion demands. Furthermore, because these animals are 
valuable, shippers require experienced and dependable motor carrier, and 
should not be forced to depend upon existing carriers whose services have 
been shown unsatisfactory, either because of delays in pickups and deliveries 
or, in certain instances, because of injury to animals. MO-96448, Sub 6, 
Brook Ledge, Inc. Ext.—Horses, 9-16-60, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 In proceeding seeking alternate route authority, three con- 
current tests must be met before Commission can properly grant authority 
solely on basis of operating economy and efficiency. Applicant (a) must 
presently operate between involved termini over practicable and feasible 
authorized route, (b) must be transporting substantial amount of traffic 
over such route in effective competition with existing carriers operating 
between involved points, and (c) must not be able to perform over proposed 
route service so greatly improved as to amount to new service. MO-75320, 
Sub 88, Campbell Sixty Six Exp. Inc. Ext.—dAlternate Route via U. S. Hwy. 
49 (Miss.-Ala.), .... M. C. C. ...., 9-27-60, Div. 1. 
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25.07 Applicant for alternate-route authority is required to meet three 
concurrent tests before authority can be granted solely on basis of operating 
economy and efficiency. They are: (1) applicant must presently operate 
between termini to be served under appropriate authority over practicable 
and feasible route, (2) applicant must be in actual competition with present 
carriers between affected points transporting substantial amount of traffic 
over such route, and (3) competitive situation must remain relatively un- 
changed if authority sought is granted. In order to satisfy first two tests 
an applicant usually must show that it has been conducting substantial 
operations over its authorized service routes. However, in 71 M. C. C. 93, 
Commission found that an alternate to an alternate route may be granted 
where it can be shown with assurance that past service could, had there 
been no prior grant of an alternate route, have been performed with equal 
effectiveness competitively over service route, and where competitive situation 
would not be materially changed. In such instances evidence concerning 
past operations over either appurtenant service route or alternate routes 
has been considered in determining whether a particular applicant is 
competitive in involved area. 78 M. C. C. 199. MC-22589, Sub 10, Campus 
Travel, Inc. Ext.—Morris Cty., N. J.. .... M. C. C. ...., 10-6-60, Div. 1. 

25.07 In application involving elimination of gateway, proposing 
service over new, more direct routes, authority sought will be granted on 
showing (1) that applicant is transporting substantial volume of traffic by 
operating through its existing gateway in effective competition with existing 
carriers, and (2) that proposed route from and to points involved will not 
enable applicant to institute new service to detriment of competitive position 
of existing carriers. MO-52858, Sub 77, Convoy Co. Ext.—Secondary Move- 
ments from Ogden & Salt Lake City, .... M.C.C. ...., 9-12-60, Div. 1. 

To same Effect: 


MO-59292, Sub 12, Maryland Transp. Co. Ext.—Specified Commodities, 
. M.C. C. ...., 9-19-60, Commission. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 


Campbell Sixty Six Exp. Inc., MC-75320, Sub 88, via U. S. Hwy. 49 (Miss.- 
BRB:}, 2e+s BM CG 22205 ee 


Campus Travel, Inc., MC-22589, Sub 10, Morris Cty., N. J., .... M. C. C. 


° 0. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 From record there appears probability that grant of direct 
route sought from Salt Lake City would place applicant in vastly improved 
position, for one thing, to regain Kenosha-to-California traffic it had lost 
just prior to hearing. In absence of showing of public need therefor, such 
new service should not be authorized. MC-52858, Sub 77, Convoy Co. Ext. 
—Secondary Movements from Ogden & Salt Lake City, .... 

9-12-60, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 It must be shown that proposing carrier is effective competitor 
as to substantially all of commodities and between substantially all of points 
within scope of its pertinent outstanding authority. Inasmuch as applicant’s 
considered service has been limited to few commodities and restricted geo- 
graphically to 21 of many Pennsylvania points within its irregular route 
authority, Commission must find that it is not effective competitor on 
substantially all of points within scope of its broad Pennsylvania territory, 
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on one hand and, on other Baltimore. Accordingly, application will be 
denied. See 79 M. C. C. 685. Also see following distinguished cases: 
73 M. C. C. 341; 72 M. C. C. 235; and 69 M. C. C. 465. MOC-59292, Sub 12, 
Maryland Transp. Co. Ext.—Specified Commodities, .... M. C. C. . 

9-19-60, Commission. 


25.7 Restrictions Imposed Upon Grant 

25.70 Generally 

25.70 Route sought crosses applicant’s Meridian-New Orleans service 
route at Laurel. Findings herein will contain usual provisions that alternate 
route granted is to be used for operating convenience only and will authorize 
no service at intermediate points. Such limitation on authority granted 
will not allow applicant to serve Laurel nor to join proposed alternate 
route with its service route from Meridian to New Orleans. It is deemed 
unnecessary, therefore, to impose restrictions herein. See 78 M. C. C. 639. 

While it is not normal practice to authorize use of same route in 
separate authorities, where restriction, as here, makes elimination of dupli- 
cations not feasible because it would prevent use of route as proposed, 
exception can be made. MOC-75320, Sub 88, Campbell Sixty Six Exp. Inc. 
oe ag Route via U. S. Hwy. 49 (Miss.-Ala.), ...., M. C. C. ...., 
-27-60, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 Proposed operation is one that applicant can perform efficiently 
in spite of fact that he holds no authority to provide transportation on return. 
Applicant now holds similar authority to transport soybean meal from 
Mankato to points in Wyoming, Nebraska, and Montana, and appears able 
to conduct another such operation successfully. MC-115824, Sub 7, Lester 
Petersen Ext.—Minneapolis, Minn., 9-19-60, Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 If Commission were to deny applicant right to close gap in 
applicant’s operations between Wilkes-Barre and Towanda, it would merely 
be hampering development of competing system of transportation for sake 
of protecting single carrier from some diversion of traffic. 29 M. C. C. 381, 
402. MC-109736, Sub 12, Capitol Bus Co. Ext.—Elmira (N. Y.)-Wilkes- 
Barre (Pa.), .... M.C.C. ...., 10-56-60, Div. 1. 


26.7 Effect Upon Other Carriers 

26.71 Rights of Existing Carriers 

26.71 Existing carriers should be permitted to transport all traffic 
which they can handle efficiently and economically before another carrier 
is granted new authority in competition with them. MO-41404, Sub 18, 
Argo-Collier Truck Lines Corp. Ext.—Cleaning Compounds, .... M. C. C. 
«+++, 9-14-60, Div. 1. 

To same Effect: 


MO-105818, Sub 40, Belford Trucking Co. Inc. Ext.—Frozen Foods, 
9-27-60, Div. 1. 


MO-116142, Sub 12 & 18, Beverage Transp. Inc. Ext.—West Va. & 
Ohio, 10-5-60, Div. 1. 


MO-8874, Sub 1, Film Exchange Transfer Co. Inc. Ext. Magazines, 
10-11-60, Div. 1. 
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26.71 Rights of Existing Carriers (Continued) 
To Same Effect: (Continued) 


MC-11315, Sub 9, Wm. A. Givens (W. A. Givens, Jr. Executor) Ext.— 
Boots, 9-13-60, Div. 1 


MC-107496, Sub 134, Ruan Transport Corp. Ext.—Phosphoric Acid, 
10-5-60, Div. 1. 


MC-117632, Sub 1, Tremblay Transport, Inc. Ext.—Eastern States, 
9-26-60, Div. 1. 


26.71 There is motor carrier service of Wiebelt available to meet need. 
This carrier should be entitled to handle this traffic until its service is shown 
to be inadequate in some material respect. MC-119253, Auto Truck Service 
Com. Oar. App., 10-11-60, Div. 1. 


26.71 In economic regulation of motor carriers through grants of 
authority principle that existing carriers should be afforded opportunity 
to transport all traffic which they can handle adequately, efficiently, and 
economically before competing motor carrier service is authorized, is sound 
doctrine and will be adhered to herein. MOC-107295, Sub 61, Pre-Fab 
Transit Co. Ext.—Ohio Points & Parkersburg, W. Va., 10-11-60, Div. 1. 


26.71 Existing carriers are entitled to protection in those areas for 
which no need for transportation has been shown. MOC-74538, Sub 5, 
Short Line Delivery Corp. Ext.—Philadelphia (Pa.), 10-11-60, Div. 1. 


26.71 Existing motor carriers are entitled to transport all traffic 
which they can handle efficiently and economically within scope of their 
operating authorities before new competing service may be authorized, 
unless it can be shown that they are unable or unwilling to meet reasonable 
transportation needs of public within their authorized territories. MC- 
105946, Sub 6, Superior Carriers Ext.—Oils, 9-23-60, Div. 1. 


26.71 Existing carrier is entitled to be given reasonable opportunity 
to provide service for shipper before new service is authorized. MC-106760, 
Sub 40, Whitehouse Trucking, Inc. Ext.—Prefab Bldg., 10-5-60, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Grant of authority herein will not have any materially adverse 
effect upon services which protestants offer, and it will result in benefit to 
passengers through improved service which Trailways will be able to offer. 
See 48 M. C. C. 177, 181. MC-109736, Sub 12, Capitol Bus Co. Ext.— 
Elmira (N. Y.)-Wilkes-Barre (Pa.), .... M. C. C. ...., 10-5-60, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Adverse effect which denial of application would have upon 
applicant and shipper outweighs any possible adverse effect that grant of 
authority would have upon any existing services. MC-119456, J. Capone & 
Sons, Inc. Cont. Car. App., .... M. C. C. , 9-26-60, Div. 1. 


26.74 Shippers were unfamiliar with Wenham’s service. Wenham 
should be given opportunity to meet shippers’ transportation requirements 
before a new motor carrier is permitted to enter field in competition with it. 
MC-55811, Sub 58, Craig Trucking, Inc. Ext.—Pittsburgh, 9-28-60, Div. 1. 

26.74 It is clear that more than sufficient motor carrier service of 
type considered by Continental to be needed to meet its reasonable trans- 
portation requirements has already been approved. Such carriers should 
be afforded reasonable opportunity to meet Continental’s requirements before 
new competing service is authorized therefor. MC-114965, Sub 7, L. R. 
Cyrus Ext.—Pipeline Term. near Bethany, Mo., 9-12-60, Div. 1. 

26.74 Protestants are dependent to large extent on considered type 
of traffic for their economic well being and diminution of traffic which they 
presently transport between portion of Ohio involved and Cleveland for 
interchange would definitely adversely affect their ability to continue rendi- 
tion of L.T.L. service now being performed by them between Alliance, on 
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one hand, and Akron, Canton, and Cleveland, on other. Accordingly, appli- 
cation must be denied. MC-111196, Sub 17, R. Kuntzman, Inc. Ext.— 
Cleveland, Ohio, 9-30-60, Div. 1. 


26.74 Although grant of authority sought may result in diversion of 
some traffic from Transcontinental evident benefits of proposed extended 
and more comprehensive service to shipping public are paramount to any 
adverse effect which grant of authority will have upon exceptant or any 
other existing carriers. MC-42405, Sub 12, Mistletoe Exp. Service Ext.— 
Durant, Okla.-Sherman, Texas, 9-29-60, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Illinois C. R. Co.—Control—Peabody S. L. R.; Peabody Spur Track (Belle- 
ville to River King Mine & East St. Louis, Ill.), F. D. 21067, 10-3-60. 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Capitol Bus Co., MC-109736, Sub 12, Elmira (N. Y.)-Wilkes-Barre (Pa.), 
10-5-60. 

DeCamp Bus Lines, MC-109312, Sub 29, Parkway, 9-12-60. 

Student Transp. Co., MC-111903, Sub 1, Com. Car. App., 9-27-60. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 
Ambrose Refrigerated Service, MC-118648, Com. Car. Grandfather App., 
9-29-60. 
Asher, J. W., Inc., MC-118278, Com. Car. Grandfather App., 10-13-60. 


Asphalt Haulers Co. (now retitled Russ Transport, Inc.) MC-116459, Sub 5, 
Cement, 10-13-60. 


Barrett, E. J., MC-117167, Sub 1, Omaha, Nebr., 10-5-60. 
Beatty Motor Exp. Inc., MC-78062, Sub 30, Conversion Proceeding, 9-20-60. 


Beatty, R. C., MC-20640, Sub 9, Conversion Proceeding, 9-20-60 (embraced 
in MC-78062, Sub 30). 


Blair, Sam, MC-117766, Com. Car. Grandfather App., 9-29-60. 

Capecelatro, John & Ralph, MC-118402, Com. Car. Grandfather App..,. 
9-21-60. 

Commercial Oil Transport, MC-112020, Sub 92, Vegetable Oils, etc., 9-12-60. 

Converse Trucking Service, MC-41601, Sub 33, Com. Car. Grandfather App..,. 
9-19-60. 

Dallas & Mavis Fwdg. Co. Inc., MC-29886, Sub 157, 3-Wheeled Elec.- 
Powered Vehicles from Anaheim, Calif., 10-5-60. 


Donaldson Transfer Co., MC-114211, Sub 12, Conversion, . 
10-10-60, Div. 4 (embraced in MC-F-7006). 


Edwards Trucking, Inc., MC-116514, Sub 3, Com. Car. Grandfather App., 
9-15-60. 


Film Exchange Transfer Co. Inc., MC-3874, Sub 1, Magazines, 10-11-60. 
Flippin, E. W., MC-118095, Com. Car. Grandfather App., 9-29-60. 
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27.31 Granted (Continued) 

Frigid Transport System, MC-117895, Sub 1, Sec. 7 Grandfather App., 
9-19-60. 

Gay, C. C., MC-115946, Sub 8, Liquid Fertilizer Ingredients, 9-14-60. 

Inland Motor Frt., MC-59077, Sub 33, Grandfather App., ....M.C.C....., 
10-7-60. 

Insured Transporters, Inc., MC-107227, Sub 79, Trucks from Salinas, Calif., 
9-30-60. 

Kirbery Transp. Inc., MC-50413, Sub 7, Conversion Proceeding, 10-4-60. 

Klankowski, Paul, MC-116959, Sub 3, Minn. Counties, 10-3-60. 

Ledge, Brook, Inc., MC-96448, Sub 6, Horses, 9-16-60. 

Lewis Motor Service, MC-83772, Sub 1, Conversion Proceeding, .... M. C. C. 
9-22-60. 

MacPhee, S. J., MC-118169, Com. Car. Grandfather App., 9-29-60. 

Martin, L. O., MC-115321, Sub 1, Com. Car. Grandfather App., 10-7-60. 


Mistletoe Exp. Service, MC-42405, Sub 12, Durant, Okla.-Sherman, Texas, 
9-29-60. 


McKay, F. D., Inc., MC-97496, Sub 2, Com. Car. App., .... 
10-11-60, Div. 4 (embraced in MC-F-7001). 
McKenna, P. H., MC-117905, Com. Car. Grandfather App., 9-19-60. 


Montgomery, J. B., Inc., MC-72273, Modification of Permit, .... M. C. C. 
~..+, 9-16-60. 


Montgomery, J. B., Inc., MC-72273, Sub 3, Conversion App., .... M. C. C. 
....+, 9-16-60 (embraced in MC-72273). 
Noll, H. J., MC-117836, Com. Car. Grandfather App., 10-6-60. 


Pacific Intermountain Exp. Co., MC-730, Sub 128, Com. Car. Grandfather 
App., 10-5-60. 


Petersen, Lester, MC-115824, Sub 7, Minneapolis, Minn., 9-19-60. 


Petroleum Transit Co. Inc., MC-113336, Sub 22, Bag & Bulk Cement, 
10-13-60 (embraced in MC-116459, Sub 5). 


Pirkle, Otto, MC-111375, Sub 4, Western Points, 9-28-60. 

Prescott Transfer & Storage, Inc., MC-106836, Sub 2, Ark., 10-14-60. 

Refrigerated Truck Lines, MC-117995, Com. Car. Grandfather App., 9-19-60. 

Reinhold, Richard, MC-118969, Com. Car. App., 9-19-60. 

Shein’s Exp., MC-80504, Sub 8, Yorklyn (Del.), 9-23-60. 

Short Line Delivery Corp., MC-74538, Sub 5, Philadelphia, Pa., 10-11-60. 

Sprague & McCormick, Inc., MC-66883, Sub 6, Conversion App., 9-19-60. 

a & Johnson McMurphy, MC-39952, Sub 5, Conversion Proceeding, 

Trans-Cold Exp. Inc., MC-114045, Sub 51, Goldsboro (Md.), 9-20-60. 

Watson Bros. Transp. Co. Inc., MC-70451, Sub 210, Grandfather App., .... 
M. C. C. ...., 9-22-60 (embraced in MC-70451, Sub 211). 

Sub 211, Kans., Nebr. & Mo., .... M. C. C. ...., 9-22-60. 
Whitfield Tank Lines, Inc., MC-114897, Sub 22, Animal Fats, 10-3-60. 
27.32 Denied 

27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Adams & Co., MC-118079, Grandfather App., .... M. C. C. ...., 10-3-60. 
— es Lines, Inc., MC-107107, Sub 125, St. Joseph, Mo., 
-13-60. 
Argo-Collier Truck Lines Corp., MC-41404, Sub 18, Cleaning Compounds, 
oo es Bee Oe Ge cece Pe 
Arizona Sales Co., MC-117642, Sub 2, Dry Fertilizer in Bags, 9-20-60. 
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27.32 Denied (Continued) 

Auto Truck Service, MC-119253, Com. Car. App., 10-11-60. 

Bearoff Bros. Inc., MC-78042, Sub 8, Doiomite, 9-26-60. 

Belford Trucking Co. Inc., MC-105813, Sub 40, Frozen Foods, 9-27-60. 

Beverage Transp. Inc., MC-116142, Sub 12, W. Va. & Ohio, 10-5-60. 
Sub 13, Ind. & IIl., 10-5-60. 

Boats Transport, Inc., MC-119234, Com. Car. App., 9-29-60. 

Central Transport, Inc., MC-118831, Sub 6, Pyrophyllite, 10-13-60. 

Clay, Jerome, MC-118421, Com. Car. Grandfather App., 9-14-60. 


Convoy Co., MC-52858, Sub 77, Secondary Movements from Ogden & Salt 
Lake City, .... M. C. C., ...., 9-12-60. 


Craig Trucking, Inc., MC-55811, Sub 58, Pittsburgh, 9-28-60. 
Cyrus, L. R., MC-114965, Sub 7, Pipeline Term. near Bethany, Mo., 9-12-60. 


Dallas & Mavis Fwdg. Co., MC-29886, Sub 16, Montpelier, 9-16-60 (em- 
braced in MC-17731, Sub 9). 


Elliott, A. S., MC-118040, Sub 1, Com. Car. App., .... M.C.C....., 9-19-60. 

Express Van Lines, Inc., MC-115835, Sub 1, Alaska, 9-15-60. 

atte A. (W. A. Givens, Jr. Executor), MC-11315, Sub 9, Boots, 
-13-60. 

Herr, B. H., MC-105461, Sub 18, Philadelphia, Pa., 9-13-60. 

Indiana Refrigerator Lines, Inc., MC-113651, Sub 31, Frozen Dough, 10-3-60. 

Jeffries, H. J., Truck Line, Inc., MC-113459, Sub 17, Lumber, 10-11-60. 


Keal, Curtis, Transport Co. Inc., MC-111320, Sub 42, Montpelier, 9-16-60 
(embraced in MC-17731, Sub 9). 


Kuntzman, R., Inc., MC-111196, Sub 17, Cleveland, Ohio, 9-30-60. 

Lewis Motor Service, MC-83772, Sub 2, Garments, .... M. C. C. 
9-26-60. 

Liquid Transport Corp., MC-108678, Sub 33, Chemicals in Bulk, 9-14-60. 

Lowenstein, Sam. MC-118312, Cont. Car. Grandfather App., 10-7-60. 

Macoy, A. B., MC-119069, Sub 1, Com. Car. App., 9-28-60. 


Maryland Transp. Co., MC-59292, Sub 12, Specified Commodities, 
M. C. C. ...., 9-19-60, Commission. 

Mason & Dixon Tank Lines, Inc., MC-61403, Sub 44, Davidson Cty., Tenn., 
9-28-60. 

Ohio-Tri-County Trucking Co., MC-108001, Sub 13, Slag, 10-11-60. 


Petroleum Transit Co. Inc., MC-113336, Sub 25, Liquid Fertilizer Ingredi- 
ents, 9-14-60 (embraced in MC-115946, Sub 8). 


Poole, Walter, MC-115162, Sub 56, Calcium Chloride, .. 

9-30-60. 
Pre-Fab Transit Co., MC-107295, Sub 61, Ohio Points & Parkersburg, W. Va., 

10-11-60. 

Sub 67, Agricultural Implements, 9-29-60. 

Ruan Transport Corp., MC-107496, Sub 134, Phosphoric Acid, 10-5-60. 
Schwarzkopf, Carl, MC-113402, Sub 2, Com. Car. App., 9-29-60. 
Smolowitz, Harry & Morris, MC-95180, Sub 8, 10 States, 9-12-60. 


Sunnyland Refining Co. Inc., MC-118024, Com. Car. Grandfather App., 
8-25-60. 


Superior Carriers, MC-105946, Sub 6, Oils, 9-23-60. 
Tremblay Transport, Inc., MC-117632, Sub 1, Eastern States, 9-26-60. 


White’s Trucking Service, Inc., MC-118242, Com. Car. Grandfather App., 
9-13-60. 
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27.82 Denied (Continued) 
Whitehouse Trucking, Inc., MC-106760, Sub 40, Prefab Bldg., 10-5-60. 


Sub 43, Agricultural Implements, 9-29-60 (embraced in MC- 
107295, Sub 67). 


Wilson Bros. Truck Line, Inc., MC-116544, Sub 3, Com. Car. Grandfather 
App., 10-11-60. 


Wolford, R. E., MC-119209, Com. Car. App., 9-28-60. 
Woodruff, Mark, MC-114186, Sub 3, Com. Car. App., 9-29-60. 
Zuber, Ernest, MC-102035, Sub 1, Conversion Proceeding, 9-14-60. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Capone, J. & Sons, Inc., MC-119456, Cont. Car. App., .... 
9-26-60. 


Keal Driveaway Co., MC-17731, Sub 9, Montpelier, 9-16-60. 
Nelson, H. J. & J. M., MC-113382, Sub 8, Wis., 9-9-60. 


28. Transfer, Modification or Revocation 
28.3 Revocation 


28.383 Continuous & Adequate Service 


28.33 Protestants are hereby apprised that their failure to provide 
reasonably continuous and adequate service is not in conformance with 
terms and conditions of their certificates, and that such lack of compliance 


provides basis for revocation of operating rights under provisions of sec. 
212(a) of Act. MO-115946, Sub 8, C. C. Gay Ext.—Liquid Fertilizer Ingre- 
dients, 9-14-60, Div. 1. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago & North 
Western Ry. Co. of passenger trains Nos. 518 and 519 between Mankato, 
Minn., and Rapid City, S. Dak., is not required by public convenience and 
necessity and that continued operation thereof would unduly burden inter- 
state commerce. Investigation ordered discontinued. F. D. 21137, Chicago 
& N. W. Ry. Co.—Discontinuance of Service bet. Mankato, Minn. & Rapid 
City, & Dak., .... 1.6. C. ...., 10-14-60, Div. 4. 

29.03 Discontinuance by Pennsylvania R. Co. of its passenger trains 
Nos. 2359 and 2372 between Trenton and Phillipsburg, N. J., authorized. 
F. D. 20863, Pennsylvania R. Co.—Discontinuance of Passenger Service bet. 
Trenton & Phillipsburg, N. J., 9-15-60, Div. 4. 


29.03 Upon investigation, found that the operation by Western Pacific 
R. Co. of passenger trains Nos. 1 and 2 between Salt Lake City, Utah, and 
Oakland, Calif., is not required by public convenience and necessity and 
continued operation thereof will unduly burden interstate commerce. Inves- 
tigation ordered discontinued. F. D. 21105, Western Pac. R. Co.—Discon- 
tinuance of Service bet. Salt Lake City, Utah & Oakland, Calif., 9-21-60, 


Div. 4. 
29.2 When Granted 
29.20 Generally 


29.20 Among other things, factors to be considered in case of this 
nature are populations of communities served, use made by public of service 
sought to be discontinued, other means of transportation in area, and finan- 
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cial losses sustained by carrier in providing service. 271 U.S. 153. Noone 
factor is decisive. Commission’s determination must be designed to protect 
interstate commerce from Onerous burdens which may affect ability of carrier 
to provide efficient transportation service to public generally. In determin- 
ing public convenience and necessity, needs of entire public, as distinguished 
from relatively few, must be taken into consideration. F. D. 21137, Chicago 
& N. W. Ry. Co.—Discontinuance of Service bet. Mankato, Minn. & Rapid 
City, S. Dak., .... I. C. C. ...., 10-14-60, Div. 4. 


29.20 Longer period of time should be permitted for positive action 
respecting establishment of industries in area. A one-year period will be 
required before proposal to abandon will be entertained. F. D. 20744, 
New York Central R. Co.—Abandonment (Por.)—Adirondack Br. in 
Franklin Cty., N. Y., .... I. C. C. ...., 9-13-60, Div. 4. 


29.20 In making determination, burden imposed upon carrier in pro- 
viding service must be considered in direct relationship to public need there- 
for and latter under certain circumstances might warrant continuation of 
service even though it involves substantial loss to carrier. However, in this 
proceeding financial losses from operation have been substantial over ex- 
tended period of time and relatively few revenue passengers are using 
service. F. D. 21105, Western Pac. R. Co.—Discontinuance of Service bet. 
Salt Lake City, Utah & Oakland, Calif., 9-21-60, Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 In computing passenger revenues carrier determined origin and 
destination of each passenger during test periods of one week each in August 
1958 and October 1959 and determined separately average revenue per 
passenger for commutation and for non-commutation. Result was then 
applied to total number of each class of passengers giving effect to fare 
increases. Wages paid enginemen were determined by projecting for year 
actual wages paid during six-week test period and trainmen’s wages were 
arrived at by use of minimum wage applicable to each train run. Car costs, 
including repairs, fuel and supplies were based on carrier’s average car cost 
or rate per diesel-car-mile for New York region, multiplied by number of 
miles operated by two trains. Methods used constituted feasible manner 
of arriving as nearly as possible at financial results of operation of trains. 
Results, moreover, show losses on this operation which are not only 
systematic and continuous but heavy and that upon discontinuance of trains 
substantial savings to carrier will be realized. F. D. 20863, Pennsylvania 
R. Co.—Discontinuance of Passenger Service bet. Trenton & Phillipsburg, 
N. J., 9-15-60, Div. 4. 


29.32 Expenses of Involved Line 


29.32 Only those expenses which would be eliminated by discontinu- 
ance of trains should be included in out-of-pocket costs of providing service. 
Maintenance of way and structures expenses are not properly includable as 
out-of-pocket costs to be considered in train discontinuance cases. See 
307 I. C. C. 59. Same conclusion is warranted with respect to general and 
traffic expenses assigned by carrier inasmuch as little, if any, actual savings 
in such items would result by discontinuance of trains. F. D. 21137, Chicago 
& N. W. Ry. Co.—Discontinuance of Service bet. Mankato, Minn. & Rapid 
City, S. Dak., .... I. C. C. ...., 10-14-60, Div. 4. 


29.4 Economic Effect 
29.45 Employees 


29.45 Commission has no jurisdiction to impose protective conditions 
for carrier employees in a proceeding under sec. 13a(1), but probable effect 
which discontinuance of service would have upon employees was a matter to 
be considered in determining public convenience and necessity for such 
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service. F. D. 21137, Chicago & N. W. Ry. Co.—Discontinuance of Service 
bet. Mankato, Minn. & Rapid City, S. Dak., .... I. C. C. , 10-14-60, 
Div. 4. 

To Same Effect: 


F. D. 21105, Western Pac. R. Co.—Discontinuance of Service bet. Salt 
Lake City, Utah & Oakland, Calif., 9-21-60, Div. 4. 

29.45 Same conditions as 257 I. C. C. 700 will be included, by refer- 
ence, in certificate and order entered herein. F. D. 20744, New York Central 
R. Co.—Abandonment (Por.)—Adirondack Br. in Franklin Cty., N. Y., 
ee , 9-13-60, Div. 4. 


29.45 Commission is without power to impose conditions to protect 
employees adversely affected by discontinuance of train service arising under 
sec. 13a(2) of Act. Although it may and does take into consideration in 
arriving at decision fact that certain positions will be abolished as result of 
discontinuance of passenger service, such loss in this proceeding cannot 
justify continued operation of trains. F. D. 20863, Pennsylvania R. Co.— 
Discontinuance of Passenger Service bet. Trenton & Phillipsburg, N. J., 
9-15-60, Div. 4. 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 21157, 
San Diego & A. E. Ry. Co.—Abandonment of Por. of Chula Vista Br. (San 
Diego Cty., Calif.), 10-5-60, Div. 4. 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 21227, 


Seaboard A. L. R. Co.—Abandonment bet. Plains & Melvin, Fla., 10-7-60, 
Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


New York Central R. Co., F. D. 20744, (Por.) Adirondack Br. in Franklin 
Cty., N. Y., 2 miles, .... 1. C. C. , 9-13-60. 


San Diego & A. E. Ry. Co., F. D. 21157, (Por.) Chula Vista Br. (San Diego 
Cty., Calif.), approx. 1.187 miles, 10-5-60. 


Seaboard A. L. R. Co., F. D. 21227, bet. Plains & Melvin, Fla. (Highlands 
Cty.) approx. 10 miles, 10-7-60. 


3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Industries has no application or transaction pending whereby it 
would become carrier subject to Act, and it is apparent that there is no 
existing plan or intention that it become carrier in near future. Jurisdiction 
over its issuance of securities may not properly be assumed on basis of 
stated intention of engaging in such operations at some indefinite future 
time. To extent views in 131 I. C. C. 345 are inconsistent with those herein 
stated, they are overruled. MO-F-7305, Woods Industries, Inc.—Control— 
United Transports, Inc., .... «: ae “ae , 10-11-60, Div. 4. 


31.3 Securities Subject to Authorization 
31.81 Capital Stock 


31.31 Power of Commission extends to anything relevant and material 
to issuance of securities and financial structure of petitioner. Accordingly, 
price carrier receives for its securities is matter within Commission’s juris- 


diction. Section 20a(2), (3) and (7) of Act. F. D. 19887, Boston & M. R. 
Stock, 9-28-60, Div. 1. 
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31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 
31.40 Loan guaranty authorized. F. D. 21210, Chicago & E. I. R. Co. 
Loan Guaranty, 9-23-60, Div. 4. 


31.40 Order dated July 26, 1960, modified. F. D. 21121, Norfolk S. 
Ry. Co. Loan Guaranty, 9-21-60, Div. 4. 


32. Security Issues 


32.6 Sale of Issues 
82.62 Competitive Bidding 


32.62 Found that, subject to authorization by Commission in a subse- 
quent proceeding of the issue by Portland Terminal Co. of not exceeding 
$9,850,000 of Portland Terminal Co. first-mortgage bonds, the sale by the 
applicant of such bonds through competitive bidding should not be required. 
F. D. 21269, Portland Term. Co. Competitive Bidding Exemp., 10-10-60, 
Div. 4. 


32.9 Unauthorized Issues 
832.90 Validity 


32.90 Applicant issued 6 notes and the bond without first obtaining 
Commission’s authority because of mistaken interpretation of sec. 214 of Act. 
As issuance of those securities exceeded statutory exemption provided by sec. 
214, they are void. F. D. 21218, Smith’s Transfer Corp. of Staunton, Va. 
Note, 10-11-60, Div. 4. 


33. Purpose of Issue 
33.1 Acquisition of Equipment 


33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Missouri Pac. R. Co., F. D. 211138, 9-28-60. 
Pittsburgh & L. E. R. Co., F. D. 21253, 9-23-60. 
Southern Pac. Co., F. D. 21265, 10-10-60. 
33.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4: 


American Buslines, Inc., F. D. 21280, 10-14-60. 
R. C. Motor Lines, Inc., F. D. 21249, 9-27-60. 
38.14 Bonds 
33.14 Bond Issues For Acquisition of Equipment Authorized by Div. 4: 
Hemingway Bros. Interstate Trucking Co., F. D. 21152, 9-16-60. 
33.2 Additions & Betterments 
33.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Chicago & E. I. R. Co. Notes, F. D. 21211, 9-23-60 (embraced in F. D. 
21210). 


Norfolk S. Ry. Co. Notes, F. D. 21120, 9-21-60 (embraced in F. D. 21121). 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 


Smith’s Transfer Corp. of Staunton, Va., Note, F. D. 21213, 10-11-60. 
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33.3 Working Capital 


33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


Smith’s Transfer Corp. of Staunton, Va., Note, F. D. 21228, 10-11-60 (em- 
braced in F. D. 21213). 
33.4 Refinancing 
83.41 Current Obligations 
33.41 Railroad Issues to Fund Current Obligations or Advances Auth- 
orized by Div. 4: 
Adley Exp. Co., Notes, F. D. 21209, 9-19-60. 
33.48 Unauthorized Securities 
33.48 Issues of Securities to Replace Securities, which were Void be- 
cause Not Authorized by Commission, Authorized by Div. 4: 
Smith’s Transfer Corp. of Staunton, Va., F. D. 21229, 10-11-60 (embraced 
in F. D. 21213). 
33.5 Issues Incident to Unification 
33.51 Railroad 
33.51 Issues of Securities in connection with Financing of Stock Con- 


trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 


Chicago & N. W. Ry. Co.—Pur. etc.—Minneapolis & St. L. Ry. Co., F. D. 
21115, 10-13-60. 


83.53 Motor Truck—<Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4: 


Denver Chicago Trucking Co. Inc., Stock, F. D. 21242, 9-27-60. 
33.54 Motor Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 
Woods Industries, Inc., Stock, F. D. 20854, .... M. C. C. ...., 10-11-60, 
dismissed (embraced in MC-F-7305). 
33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 
33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4, unless otherwise stated: 
Boston & M. R., Loan Guaranty, F. D. 20429, 9-26-60, Commission. 
Boston & M. R., Stock, F. D. 19387, 9-28-60, Div. 1. 
Cooper-Jarrett, Inc., Stock, F. D. 21140, 9-30-60. 


4. SERVICE & OPERATIONS 
42. Terminal 
42.5 Switching 
42.50 Generally 


42.50 Type of switching here concerned includes cars switched from 
point of origin to destination within same terminal area, as distinguished 
from reciprocal switching which is a movement to or from a connecting line- 
haul carrier. Where such switching is from and to industries on same 
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railroad or on railroads under same ownership and control, it is intra- 

terminal, and if from an industry on one railroad to an industry on another 

railroad not under common ownership or control, it is interterminal. I&S 

7148, Switching—Increases—Houston & Eagle Pass, Texas, .... I. C. C. 
, 9-14-60, Div. 2. 


46. Safety 
46.3 Block Signals 


46.381 Manual 


46.31 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Application of New York Central R. Co. for approval of discontinuance of 
manual block system between Danville, Ill., and Highland, Ind., conditionally 
granted. No. 28000, Sub 198, New York Central R. Co. BS-Ap. 14527, .... 

, 9-22-60, Div. 3. 


46.4 Interlockers 
46.40 Generally 


46.40 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control & Cab Signal 
Systems & Other Similar Appliances, Methods & Systems: 

Application of Chicago, M., St. P. & Pac. R. Co. for relief from require- 
ments of sec. 136.410 of Commission order entered herein on June 29, 1950, 
conditionally granted. Ex Parte 171, Chicago, M., St. P. & Pac. R. Co. 
RS&I-Ap. 841, .... I. C. C. , 10-5-60, Div. 3. 

Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order herein entered June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co. 
RS&I-Ap. 813, .... I. C. C. , 10-5-60, Div. 3. 

Application of Seaboard A. he R. Co. for relief from requirements of sec. 
136.410 of Commission order herein entered June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co. 
RS&I-Ap. 814, .... I. C. C. , 10-5-60, Div. 3. 


Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order herein entered June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co. 
RS&I-Ap. 815, .... I. C. C. , 10-5-60, Div. 3. 

Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order entered herein on June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co., 
RS&I-Ap. 863, .... I. C. C. , 9-15-60, Div. 3. 


Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order entered herein on June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co., 
RS&I-Ap. 865, .... I. C. C. , 9-22-60, Div. 3. 


Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order entered herein on June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co., 
RS&I-Ap. 868, .... I. C. C. , 9-13-60, Div. 3. 

Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order entered herein on June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. 
Co., RS&I-Ap. 882, .... I. C. C. , 9-22-60, Div. 3. 

Application of Seaboard A. L. R. Co. for relief from requirements of sec. 
136.410 of Commission order entered herein on June 29, 1950, conditionally 
granted. Prior report 278 I. C. C. 267. Ex Parte 171, Seaboard A. L. R. Co., 
RS&I-Ap. 8838, .... I. C. , 9-13-60, Div. 3. 
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46.5 Train Control 
46.50 Generally 


46.50 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as 
Amended: Application of Boston & M. R. for approval of modifications of 
traffic-control system between Greenfield and Shelburne Falls, Mass., on the 
main line west of Greenfield on applicant’s Fitchburg Division, granted. 
No. 28000, Sub 219, Boston & M. R., BS-Ap. 14646, .... I. C. C. ...., 
10-6-60, Div. 3. 


5. RATE STRUCTURE 
53. Rate Adjustments 
53.0 Generally 


53.00 Basic Policy 


53.00 Although this present proposal of reduced rates conditioned 
upon aggregate deliveries during ‘“‘fuel’’ year to specified destinations is not 
in traditional concept of ratemaking, that in itself affords no basis for dis- 
approving it. It should be understood, however, that Commission’s finding 
on these unusual facts and circumstances does not constitute precedent for 
indiscriminate use of this form of ratemaking. Innovations by carriers 
designed to improve their competitive position are desirable so long as they 
are consistent with provisions of Act and National Transportation Policy. 
As in all other situations, lawfulness of innovations of this kind must be de- 
termined based upon controlling circumstances and conditions, including 
material economic as well as physical facts of record, in particular situations. 
No. $2871, Coal to New York Harbor Area, .... I. C. C. ...., 10-7-60, 
Commission. 


53.1 Mileage Scales 
53.10 Generally 


53.10 No reason appears for a mileage block of only 15 miles following 
a block of 25 miles. Obviously, to conform to structure of prescribed scale 
block beginning at 226 miles should extend at least beyond 243 miles, on 
which basis rate from Dundee to Chicago would be 22 cents, as proposed 
- oe: No. 33190, Cement—Dundee, Mich. to Chicago, IIl., 
.S. , 9-27-60, Div. 3. 


53.7 Minimum Weights 
53.73 Multiple Vehicle Loads 


53.73 Approval has been given to establishment of so-called volume 
rates where rates were necessary to permit proponent carriers to compete 
for traffic, and competition could not be met economically or effectively by 
any other means. 308 I. C. C. 99, 308 I. C. C. 673 and 306 I. C. C. 195. In 
some respects, by reason of changed circumstances entailed largely by more 
intense competition, these decisions represent departure from findings in 
earlier proceedings wherein provisions of Act prescribing unlawful discrimi- 
nation were more narrowly construed. No. 32871, Coal to New York Harbor 
Ath, ..:. & Ge. , 10-7-60, Commission. 


54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 


54.10 Generally 


54.10 Motor transportation from storage points to destinations over 
routes crossing state borders would be subject to Commission’s jurisdiction. 
However, joint rates cannot be made for combination of services subject to 
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Act and other services not subject to Act, and charges for former must be 

separately stated in tariffs filed with Commission. 91 I. C. C. 539, 548, 549. 

I & S M-12947, Petroleum Products—Water-Motor—Inland Navgn. Co., 
o Be Ge Gi ivccy wee, Eee. 8 


55. Competitive Ratemaking 


55.0 Generally 
55.04 Market Equalization 


55.04 Rate of 22 cents, minimum 120,000 pounds, would place Dundee 
Cement on competitive basis with western-trunkline shippers which supply 
preponderance of cement consumed in Chicago market. There is no 
evidence that such rate would unduly prejudice Fairborn, Superior or Uni- 
versal. As stated, cement shipments from those points move sporadically 
to Chicago. So far as appears, a rate of 22 cents would not constitute a 
destructive competitive practice. No. 833190, Cement—Dundee, Mich. to 
Chicago, Tll., .... I. C. C. ...., 9-27-60, Div. 3. 


55.1 Reduced Rates to Meet Competitive Rates 
55.10 Generally 


55.10 Keeshin established 46-cent rate to meet competition of De Rosa. 
However, De Rosa does not have interstate operating authority to transport 
paper from Detroit to Chicago, and thus no competitive reason appears for 
that rate. I & S M-13388, Paper—From Detroit, Mich. to Chicago, IL. 

« 3. ©. ©. 12205 108-68, Div. 3. 


55.12 Rail v. Water Carrier 


55.12 Proposed rates appear to be lower than necessary to meet barge 
competition. As indicated, proposed all-rail rates from Belleville, DuQuoin, 
southern Illinois, and western-Kentucky groups exceed rail-barge-truck trans- 
portation charges by amounts ranging from 29.5 to 65 cents. Rates proposed 
from these four water-competitive origin groups obviously are not related 
to transportation costs to shipper over water-competitive routes as differ- 
ences vary from 29.5 to 65 cents per ton. Moreover, based on a terminal 
cost ranging from $1.50 to $2 per ton, proposed rates would be considerably 
lower than rail-water charge which they were published to meet. From 
origin mine groups other than four named, proposed rates are as much as 
11 cents per ton less than lowest rail-water costs, even when a terminal 
charge of $1 is used. These rates appear to be lower than necessary to meet 
even lowest possible rail-water costs and could result in complete diversion 
of traffic from western Kentucky and southern Illinois mines. FSA 35080, 
Bituminous Fine Coal, Ill., Ind. & Ky. to La Crosse, Wis., .... I. C. C. ...., 
9-15-60, Div. 2. 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Evidence indicates that proposed rate barely yields out-of-pocket 
cost and is unreasonably low; also that it constitutes a destructive competi- 
tive practice in that it would unduly disturb what appears to be a just and 
reasonable adjustment maintained on this traffic by members of Bureau. 
I & S M-13388, Paper—From Detroit, Mich. to Chicago, IIL, .... I. C. C. 
-.-.-, 10-5-60, Div. 2. 


55.24 Rates similar to those proposed have been in effect from Bronx 
and other origins in New York City area to points in Maine apparently 
without any destructive effect upon rate structure. Record is not persuasive 
that proposed rates would have such effect. I & S M-13428, Various Com- 
modities—Bronx, N. Y. to New Eng., .... I. C. C. ...., 10-7-60, Div. 3. 
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55.8 Compensativeness 


55.80 Generally 


55.80 In determining compensatory nature of a rate it is out-of-pocket 
expense which usually provides minimum level of a lawful rate. I & 8S 
M-13402, Meats, Packinghouse Products—Sioux Falls, 8. Dak. to St. Louis 
(Mo.), .... M. C. C. ...., 10-18-60, Div. 2. 


55.88 Motor Carrier Rates 


55.83 Noncompensatory rate may not receive approval. I & S M-13528, 
Iron or Steel Articles—Chicago, Ill. to Terre Haute, Ind., . 
10-10-60, Div. 2. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Primary purpose of demurrage charges is to promote car ef- 
ficiency by penalizing shippers for undue detention. No. 33344, Continental 
Oil Co. v. Kansas City S. Ry. Co., ....1.C. C. ...., 9-28-60, Div. 2. 


56.3 Relief from Penalties 
56.30 Generally 


56.30 Relief from demurrage charges applied in accord with general 
demurrage rules is warranted only where detention could not be avoided by 
shipper upon exercise by him of high degree of diligence. Ordinary economic 
vagaries and risks of doing business are not causes beyond control of a 
shipper in same sense as are occurrences that have been found to warrant 
exemption from penalty charges. See 292 I. C. C. 151, 153. 

Demurrage charges collected for detention of cars containing off- 
specification coke at Westlake, La., found not shown to have been unjust or 
unreasonable. No. 33344, Continental Oil Co. v. Kansas City S. Ry. Co., 
csce De ae Ee 6ende ee a o 


56.86 Patron Disability 


56.36 Manufacturing difficulties in producing coke to comply with 
contractual specifications, and consequent necessity to store such off-speci- 
fication coke pending its marketing, are not factors which place detention of 
loaded freight cars, chosen as least expensive method of warehousing, beyond 
complainant’s control. No. 33344, Continental Oil Co. v. Kansas City S. Ry. 
GOig cece & CG cc ccy SRO, Es B 


57. Tariffs 


57.1 Publisher 
57.12 Exempt Carriers 


57.12 Tariff presently under consideration names joint through barge- 
motor rates from Portland area to destinations reached by motor service. 
It provides method for obtaining net rates from storage points, but that is 
predicated upon rates for transportation which is exempt, so far as can be 
determined from this record, and publication does not satisfy requirement 
that rates be separately stated. I & S M-12947, Petroleum Products— 
Water-Motor—Inland Navgn. Co., .... I. C. C. ...., 9-14-60, Div. 3. 


58. Charges 
58.8 Switching 
58.80 Generally 


58.80 Proposed increased charges for intraterminal and interterminal 
switching services at Houston, Texas, found just and reasonable, and at Eagle 
Pass, Texas, found not shown to be just and reasonable, without prejudice 
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to establishment of charge in conformity with Commission’s conclusions 
herein. Schedules ordered canceled to extent not shown to be lawful, and 
proceeding discontinued. I & S 7148, Switching—Increases—Houston & 
Eagle Pass, Texas, .... I. C. C. ...., 9-14-60, Div. 2. 


6. RATE LEVEL 
60. Generally 
60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Rail carriers are not required to publish reduced rates at peril 
of paying reparation to those who bore higher prior rates, and mere reduc- 
tion of rates raises no presumption that prior rates were unlawful. No. 33319, 
G. C. Anspach Co. Ltd. v. Atchison, T. & S. F. Ry. Co., .... 

9-20-60, Div. 2. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 No. 33301, Panhandle Eastern Pipe Line Co. v. Atchison, T. & S. 
F. Ry. Co., .... I. C. C. ...., 9-21-60, Div. 3. (Please See 11.89 Same Title.) 

60.31 Protestant argues that proposal would violate long-and-short- 
haul clause of sec. 4 of Act because higher rates would apply to Wolfeboro 
than to Ossipee, latter more distant. However, Wolfeboro is not inter- 
mediate on route to Ossipee; it is situated on a branch line which leaves 
Conway Branch south of Ossipee at Sanbornville. Thus, no fourth-section 
departure would occur. I & S 7322, Petroleum Products—Portland, Maine 
SO Te Ty osce 1 GG. cc ncy Boe, Bee. &. 


62. Rate Comparisons 
62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Motor-compelled rates cannot be accepted as standard of com- 
parison in measuring reasonableness of other rates. See 294 I. C. C. 332, 
and 289 I. C. C. 1. No. 33241, V. E. Anderson Mfg. Co. v. Baltimore & O. 
Rm. Ob, .... LC. C. ..cc5 S88-CO, Div. 8. 


62.01 Instant shipments were of emergency nature, and complainant’s 
rate comparisons are not convincing that assailed charges thereon were 
unjust or unreasonable. 


Complainant is entitled to a rate which is properly related to other 
rates in effect in same general territory. No. 33160, Morton Salt Co. v. 
Southern Pac. Co., .... 1. C. C. ...., 9-15-60, Div. 2. 

62.04 Normalcy of Compared Rates 


62.04 Motor-compelled rates cannot be accepted as standard of maxi- 
mum reasonableness of other rates. See 294 I. C. C. 332, and 289 I. C. C. 1. 
This is true of compared rates which are depressed, as here, to meet threat 
of private carriage. No. 33348, Schenley Distillers Inc. v. New York Central 
Be Ces, ccs ds Ge G. écece Skee, Bet. 3. 


64. Compensativeness 
64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Development of switching-minutes within broad industrial area 
assumes that each car receives approximately same type of switching service. 
Average costs thus produced understate costs of switching intraterminal and 
interterminal cars, as compared with reciprocal cars, because former require 
most handling. I & 8 7148, Switching—Increases—Houston & Eagle Pass, 
Teaas,.... 41.0. C. ...., 9914-60, Div. 3. 
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65. Charges for Special Services 


65.2 Terminal Service 
65.22 Switching 


65.22 Reciprocal switching charge of $19.72 is 66 percent of proposed 
intraterminal charge of $30 and 63 percent of interterminal charge of $35. 
Upon this record, these relationships do not appear to be improper; latter 
types of switching require at least 1.5 times service performed in reciprocal 
switching. I & S 7148 Switching—Increases—Houston & Eagle Pass, Texas, 

oo 5, DG 22s cy Soe, Tee. &. 


66. Class Rates 
66.6 Industrial Manufactures 
66.69 Glass & Tile 


66.69 Rates charged on carload shipments of window glass from Mt. 
Vernon, Ohio, and Clarksburg and Owens, W. Va., to Owensboro, Ky., found 
not shown to have been unjust, unreasonable, or otherwise unlawful. No. 
$3241, V. E. Anderson Mfg. Co. v. Baltimore & O. R. Co., .... I. C. C. ...., 
9-19-60, Div. 3. 


67. Commodity Rates 
67.1 Products of Agriculture 


67.10 Generally 


67.10 Rates on lettuce, carrots, melons (except watermelons), and 
cauliflower, in carloads, from points in the Imperial Valley, Calif., and 
Phoenix and Yuma, Ariz., districts to points in eastern Canada, found not 
shown to have been unlawful as alleged. Complaints dismissed. No. 33319, 
G. ©. Anspach Co. Ltd. v. Atchison, T. & S. F. Ry. Co., .... 
9-20-60, Div. 2. 


67.11 Grain & Grain Products 


67.11 Rates on grain and grain products from St. Louis, Mo.-East St. 
Louis, Ill., district to all points in Okla. and Texas and to points on and west 
of the line of Kansas City S. Ry. Co. in Arkansas and Louisiana, when stop- 
ped for transit at Kansas City, Mo.-Kans., found not shown to be unjust, un- 
reasonable, or unduly prejudicial. Complaint dismissed. No. 32987, Bartlett 
& Co. v. Abilene & S. Ry. Oo., .... I. C. C. ...., 9-28-60, Div. 2. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Authority to establish and maintain reduced rates on bituminous 
fine coal, in carloads, from mines in Illinois, Indiana and western Kentucky 
to La Crosse, Wis., without observing the long-and-short-haul provision of 
sec. 4 of I. C. Act, denied. FSA 35080, Bituminous Fine Coal, Ill., Ind. & 
Ky. to La Crosse, Wis., .... I. C. C. ...., 9-15-60, Div. 2. 


67.31 Conditional reduced rates on bituminous coal, other than for 
coking or metallurgical purposes, in carloads, from origins in Pennsylvania, 
West Virginia, Virginia and Kentucky to specified destinations along the 
Atlantic seaboard from Salem, Mass., to Baltimore, Md., including Albany, 
N. Y., found lawful. Proceedings discontinued. No. 32871, Coal to New 
York Harbor Area, .... I. C. C. ...., 10-7-60, Commission. 


67.32 Earth & Ores 


67.32 Upon reconsideration, applicable rates on lepidolite ore, from 
Fink and Cannon City, Colo., to Exton, Pa., found to have been unjust and 
unreasonable. Just and reasonable basis redetermined, and reparation 
awarded. Findings in prior report, 310 I. C. C. 77, modified. No. 32913, 
Foote Mineral Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 9-27-60, 
Div. 2. 


oeees 
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67.36 Salt 


67.36 Rates on crude salt, in carloads, from Saltus and Saltair Junc- 
tion, Utah, to Newark, Calif., found not shown to have been unlawful in the 
past, but to be unjust and unreasonable for the future. Just and reasonable 
rate prescribed. No. 33160, Morton Salt Co. v. Southern Pac. Co., 

. ae Mare » 9-15-60, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Proposed rates on petroleum products in tank cars, from Port- 
land, Maine, to Ossipee and Wolfeboro, N. H., found just and reasonable. 
Proceeding discontinued. I & S 7322, Petroleum Products—Portland, Maine 
wm. G, .... &o& €. , 9-15-60, Div. 2. 

67.52 la connection with proposed joint barge-truck rates for trans- 
portation of petroleum products, in bulk, from Portland, Oregon, area to 
up-river terminals, subsequently shipped to points in Oregon, Wash., and 
Idaho, found: (1) that the barge transportation is exempt from regulation; 
(2) that barge and truck movements are separate; (3) that truck move- 
ments from storage terminals to points in same state are in intrastate 
commerce; and (4) to extent that truck movements would be subject to 
our jurisdiction, separate charges for such service are not provided in 
schedules under investigation. Schedules ordered canceled, and proceeding 
discontinued. I & S M-12947, Petroleum Products—Water-Motor—Inland 
Navgn. Co., .... I. C. C. , 9-14-60, Div. 3. 


67.57 Fertilizer 


67.57 Upon further hearing, amount of reparation due complainant 
under findings in prior report, 303 I. C. C. 25, on carload shipments of 
ground phosphate rock from Prairie, Fla. to destinations in Ill. determined 
and ordered paid. No. 32065, Thomson Phosphate Co. v. Atlantic C. L. R. 
Cis cscs Oe ee Oe , 9-28-60, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced L.T.L. commodity rates on iron or steel 
articles from Chicago, Ill. to Terre Haute, Ind. found not shown to be just 
and reasonable. Schedules ordered canceled, and proceeding discontinued. 
I & S M-13523, Iron or Steel Articles—Chicago, Ill. to Terre Haute, Ind., 
+00 6 1 ae oe , 10-10-60, Div. 2. 


67.61 Rates charged on steel pipe, in carloads, from Oil City, Pa. and 
Youngstown, Ohio to Hugoton, Kans. found not shown to have been unjust, 
unreasonable, or unduly prejudicial. Complaint dismissed. No. 38301, 
Panhandle Eastern Pipe Line Co. v. Atchison, T. & S. F. Ry. Co., 

, 9-21-60, Div. 3. 


67.63 Wood Articles 


67.63 Rate on old wooden barrels, in carloads, from Louisville, Ky. 
to Lawrenceburg, Ind. found not shown to have been unjust or unreasonable. 
Complaint dismissed. No. 38348, Schenley Distillers, Inc. v. New York 
Cae. Ce, .... bc. €. , 10-12-60, Div. 2. 


67.64 Construction Material 


67.64 Reduced rate on cement, in bulk, from Dundee, Mich. to Chi- 
cago, Ill. found just and reasonable. No. 33190, Cement—Dundee, Mich. to 
Chicago, Ill., .... I. C. C. , 9-27-60, Div. 3. 


67.65 Paper & Paper Products 
67.65 Truckload rate of Keeshin Transport System, Inc. on wrapping 
paper from Detroit, Mich. to Chicago, Ill. found unjust and unreasonable. 


I & S M-13388, Paper—From Detroit, Mich. to Chicago, TL, ‘con BS oe Oe 
, 10-5-60, Div. 2. 
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67.8 Necessaries 
67.883 Meat, Poultry & Dairy Products 


67.83 Proposed reduced truckload rate on meats, fresh or salted, and 
packinghouse products, from Sioux Falls, S. Dak. to St. Louis, Mo. found 
just and reasonable. Proceeding discontinued. I & S M-138402, Meats, 
Packinghouse Products—Sioux Falls, S. Dak. to St. Louis (Mo.), 

. oe , 10-13-60, Div. 2. 


67.9 Miscellaneous Manufactures 
67.99 All Other 


67.99 Proposed L.T.L. commodity rates on miscellaneous store mer- 
chandise from Bronx, N. Y. to points in Conn., Mass., and Rhode Island, 
found just and reasonable. I & S M-13428, Various Commodities—Bronx, 
N. Y¥. to New Eng,., .. I. C. C. , 10-7-60, Div. 3. 


1. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 Bare difference in rates on same commodity for same service 
is not sufficient to establish unlawful discrimination. 


Discrimination is not necessarily unjust or unlawful discrimination; 
it can be unjust only where circumstances affecting transportation are sub- 
stantially similar. 262 U. S. 318 and 319 U. S. 1. 


Competitive element presented, namely, availability by means of non- 
regulated carriage of cheaper fuel oil in such quantities as to jeopardize 
substantial segment of traffic essential to well-being of respondent carriers, 
is unlike any competitive factor considered by courts in passing on issues 
raised under sec. 2. Conclusion not precluded by 167 U. 8S. 512. No. 32871, 
Coal to New York Harbor Area, .... I. C. C. ...., 10-7-60, Commission. 


70.11 Rebates 


70.11 Conditional rates under consideration are published in tariffs 
lawfully on file with Commission and are available to all who can comply 
with provisions contained therein. These provisions fall far short of con- 
stituting means of effecting rebates or refunds condemned by I. C. and 
Elkins Acts. No. 32871, Coal to New York Harbor Area, .... 

10-7-60, Commission. 


71. Intermediate Charges 
71.3 Water Competition 


71.30 Generally 


71.30 Competition has been principal special case which Commission 
has recognized in granting relief. However, existence of competition does not 
ipso facto entitle applicant to relief. Competition relied upon must be 
examined in relation to existing circumstances, bearing in mind that relief 
may not be granted to establish rates that may be in violation of other 
sections of Act. FSA 35080, Bituminous Fine Coal, Ill., Ind. & Ky. to La 
Crosse, Wis., .... I. C. C. , 9-15-60, Div. 2. 


73. Special Service Charges 
73.2 Transit 
73.21 ‘Absolute Rate-Break” Principle 


73.21 Rate structure as sensitively integrated as that on grain cannot 
be altered to reflect every abnormal condition that arises in supply of raw 
materials. 306 I. C. C. 723. 


Advantages and disadvantages which accrue under proportional rates 
from rate-break markets as compared with transit balances at other transit 
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points have been fully discussed and considered in 205 I. C. C. 301 and 231 
I. C. C. 793, and in Grain Case Modifications, supra, and need not be _—— 
here. No. 32987, Bartlett & Co. v. Abilene & S. Ry. Co., .... I. C. 

9-28-60, Div. 2. 


74. Undue Preference or Prejudice 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 There is no objection to these rates by any coal shipper or 
receiver, nor is there any indication that injury or disadvantage might be 
sustained by any such shipper or receiver as result of these rates. Utilities 
do not compete with any receivers of bituminous coal at destinations specified 
in tariffs. Without showing of competition or disadvantage, there can be 
no finding of undue preference or prejudice. 301 I. C. C. 21, 26-27; 301 
I. C. C. 284, 303 I. C. C. 383, 391. No. 32871, Coal to New York Harbor 
mee, .... SS. , 10-7-60, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Freight, consisting mostly of coal obtained from River King 
Mine, is switched by Short Line over Peabody spur track to Belleville and 
thence transported by linehaul movement over its line to East St. Louis. 
At latter point some coal shipments are interchanged for further rail move- 
ment and other shipments are handled by Terminal R. Assn. for switching 
to coal company’s bargeloading dock for transshipment by water. Com- 
mission has jurisdiction over acquisition by applicant of spur track and 
bargeloading facilities under provisions of sec. 1(18)-(22). See 295 I. C. C. 
585. F. D. 21067, Illinois C. R. Co.—Control—Peabody S. L. R.; Acquisition 
& Operation Peabody Spur Track, 10-3-60, Div. 4. 


80.09 Imposition of Conditions 


80.09 Certificate and order granting authority sought herein will be 
conditioned to require applicant to maintain and keep open all presently 
existing gateways, routes, and channels of trade between River King Mine 
and East St. Louis and various connecting railroads as now published in 
specified tariff. F. D. 21067, Dlinois C. R. Co.—Control—Peabody S. L. R.; 
Acquisition & Operation Peabody Spur Track, 10-3-60, Div. 4. 

80.1 Administrative Policies 
80.13 Corporate Simplification 

80.13 In view of similarity in physical operations of MMC and McKay, 
and their respective areas of operation, there is no apparent reason why these 
two carriers and Equipment Corp. should not be merged. Steps to ac- 
complish such action, subject to Commission’s prior approval, should be 


promptly taken by applicants. MC-F-7001, D. B. Worster—Control—McKay 
& MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. , 10-11-60, Div. 4. 


81. Control of Two or More Carriers 
81.0 Generally 
81.00 Jurisdiction ‘ 


81.00 Carriers, now commonly controlled as a system, would remain 
under common control of Industries, a noncarrier person. Thus, factual 
situation presented, so far as jurisdiction under sec. 5 is concerned, is no 
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different from that considered in 295 I. C. C. 11. Transaction not within 
provisions of sec. 5(2) of Act. MC-F-7305, Woods Industries, Inc.—Control 
—United Transports, Inc., .... M.C.C. ...., 10-11-60, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad—<Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Illinois C. R. Co., Peabody S. L. R.; Acquisition & Operation Peabody Spur 
Track, F. D. 21067, 10-3-60. 


81.73 Motor Truck—dAuthorized 


81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 4: 
Worster, D. B., McKay & MacLeod Corp. & F. D. McKay, Inc., MC-F-7001, 
ooh « Wee Ee Ee 00005 Dee 


81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 
Woods Industries, Inc., United Transports, Inc., MC-F-7305, .... M. C. C. 
-.++, 10-11-60. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 Applicants are in position to stabilize and effectively manage 
operations of involved companies and, as result, improved carrier service 
should ensue from their control thereof. MC-F-7001, D. B. Worster—Control 
—McKay & MacLeod Corp. & F. D. McKay, Inc., .... M.C. C. ...., 10-11-60, 
Div. 4. 


83. Prior Utilization of Authority 
83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Record in instant proceeding fails to show that one shipment 
has been transported by RTL in interstate or foreign commerce under 
involved portion of its operating authority. In view thereof, such rights 
are dormant, and their transfer requires showing that there is need for 
service which may be reestablished thereunder. See 70 M. C. C. 343. 
MC-F-7116, Neff Trucking Co. Inc.—Pur. (Por.)—Rogers Truck Line, 
10-3-60, Div. 4. 

83.10 Where, as here, vendor’s operations have been dormant or in- 
active, where applicants have not interlined tonnage mutually or with other 
carriers, and where there is no showing that existing carrier service is 
inadequate, burden is upon applicants to establish by appropriate evidence 
that proposed transaction would be consistent with public interest, includ- 
ing need for unified operations. See 56 M. C. C. 521. MC-F-7097, Old 
Dominion Frt. Line—Pur. (Por.)—N B & C Motor Lines, Inc., .... M. C. C. 
- +++, 9-21-60, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 
83.30 Evidence does not justify conclusion that there is public need 
for revitalization of service under involved portion of RTL’s operating 


authority, and application, accordingly, must be denied. MO-F-7116, Neff 
Trucking Co. Inc.—Pur. (Por.)—Rogers Truck Line, 10-3-60, Div. 4. 
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83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 While record discloses that both carriers have been actively 
operating, it fails to show that MMC has conducted any operations in trans- 
portation of sand, crude oil and bakery goods. Such rights are dormant, 
and there is no showing that reactivation of such authority would meet any 
public need for service. Approval herein conditioned to require cancellation 
of such authority. MO-F-7001, D. B. Worster—Control—McKay & MacLeod 
Corp. & F. D. McKay, Inc., .... M. C. C. ...., 10-11-60, Div. 4. 


84. New Service Doctrine 


84.2 Changed Pattern of Operation 
84.20 Generally 


84.20 In some cases splits of operating authority have been approved 
without showing of public convenience and necessity where splits involved 
only short distances, where highway involved was only means of ingress 
and egress to and from particular point, and where none or only few small 
intermediate points were located on segments involved. 38 M. C. C. 577 and 
58 M. C. C. 198. Where those facts were not present or where a substantial 
segment was involved, Commission required that selling carrier seek certifi- 
cate of public convenience and necessity to continue operations over segment 
to be sold. 50 M. C. C. 237, and 56 M. C. C. 360. Grant of authority to two 
carriers to operate over two particular segments herein involved should be 
made only upon showing that public convenience and necessity requires both 
services. MO-F-7097, Old Dominion Frt. Line—Pur. (Por.)—N B & C Motor 
Lines, Inc., .... M. C. C. ...., 9-21-60, Div. 4. 


$4.25 Split of Irregular Authority 


84.25 In number of prior proceedings involving division of irregular- 
route authority, Commission has withheld approval of transactions where it 
appeared proposed division was not along clear-cut geographical lines. 
Generally, in those cases vendor proposed to sell authority to operate from 
particular point in defined area to points in defined territory and, at same 
time, to retain authority to operate from and to points within same territory. 
See 40 M. C. C. 726, 45 M. C. C. 161, and 45 M. C. C. 481. Asa rule such 
conclusions have not been applied to a division of regular-route authority, 
although same termini were involved, where different highways would be 
utilized and different intermediate points would be served. See 38 M. C. C. 
529. Compare also 70 M. C. C. 97, involving a division of irregular-route 
authority where services performed were different. MO-F-7034, Blanton 
Trucking Co. Inc.—Pur. (Por.)—H. E. Hudgins & C. D. Thomas, 10-7-60, 
Div. 4. 


84.26 Split of Off-Route Points 


84.26 Right to serve off-route points is not susceptible of purchase 
and transfer apart from regular routes to which they are appurtenant. 55 
M. C. C. 277. Therefore, proposal to split off the off-route points of Camp 
Lee from Petersburg-Hopewell route and to transfer it to Consolidated to 
be served as an off-route point in connection with Norfolk-Richmond routes 
also requires showing, not made herein, that public convenience and necessity 
requires such service by Consolidated. MC-F-7097, Old Dominion Frt. Line 
—Pur. (Por.)—N B & C Motor Lines, Inc., .... M. C. C. ...., 9-21-60, 
Div. 4. 


84.3 Duplication of Authority 


84.30 Generally 


84.30 If Consolidated were authorized to serve Camp Lee as both 
an off-route point and as point within terminal area of Petersburg, it could 
provide through operations between Richmond and Norfolk, via Camp Lee. 
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70 M. C. C. 55, and 79 M. C. C. 370. Through such unification two operations 
between Richmond and Petersburg would result where only one presently 
exists. Evidence of record herein will not justify that result. MC-F-7097, 
Old Dominion Frt. Line—Pur. (Por.)—N B & C Motor Lines, Inc., 

M. C. C. ...., 9-21-60, Div. 4. 


84.33 Registrable Intrastate Authority 


84.33 Commission has frequently withheld approval of transactions, 
where there would be severance of interstate and corresponding intrastate 
operating rights, and result of approval would be to sanction two operations 
in interstate commerce, in place of one, between same points. It has declined 
to sanction use by parties of various devices in attempting to create two 
such operations in place of one. Compare 75 M. C. C. 713, 55 M. C. C. 63, 
and 45 M. C. C. 688. MC-F-7034, Blanton Trucking Co. Inc.—Pur. (Por.)— 
H. E. Hudgins & C. D. Thomas, 10-7-60, Div. 4. 


84.34 Protective Conditions 


84.34 Transactions under sec. 5 involving creation of duplicating au- 
thority are objectionable, and Commission approval thereof has been with- 
held unless some arrangement could be worked out, generally through im- 
position of conditions or restrictions, which would eliminate such possibility. 
Compare 75 M. C. C. 135 (1958), and 70 M. C. C. 802. MOC-F-7116, Neff 
Trucking Co. Inc.—Pur. (Por.)—Rogers Truck Line, 10-3-60, Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Testimony of supporting shippers, only one of which is inter- 
ested in outbound service from one point of West Point, merely indicates 
that proposed single-line service of vendee would be of benefit to them, but 
it is not sufficient to warrant finding that existing transportation facilities 
cannot meet their requirements in adequate manner. MC-F-7034, Blanton 


Trucking Co. Inc.—Pur. (Por.)—H. E. Hudgins & C. D. Thomas, 10-7-60, 
Div. 4. 


85. Sound Transportation Conditions 
85.2 Efficiency 


85.20 Generally 


85.20 Considering contribution of proposed transaction to adequate, 
efficient and economical transportation, cash benefits flowing from it and 
favorable terms on which it may be consummated, transaction is clearly con- 
sistent with public interest. 

In administering provisions of sec. 5(2), Commission is to be guided 
primarily by consideration for adequacy of transportation service, to its 
essential conditions of economy and efficiency, and to appropriate provision 
and best use of transportation facilities. 287 U. S. 12, 25; 295 I. C. C. 457, 
502-503. Considered in light of these standards, purchase of M. & St. L. by 
North Western plainly is in public interest and should be approved. F. D. 
21115, Chicago & N. W. Ry. Co.—Pur. etc.—Minneapolis & St. L. Ry. Co., 

ved Be Mie Be a ving ORS, Be, 4. 


85.22 Unconnected Operations 


85.22 Physical separation between operating rights sought by Con- 
solidated and rest of its systems is an undesirable condition. Holding of 
separated rights would permit Consolidated to exercise measure of control in 
area in which it has no operating rights through its control of initiation and 
delivery of shipments in areas in which it does have rights, particularly 
considering extensive nature of its present operations and fact that gap would 
be only some 100 miles. Any gap, however, precludes integrated operation 
and affects efficiency of service. MC-F-7097, Old Dominion Frt. Line—Pur. 
(Por.)—N B & C Motor Lines, Inc., .... M. C. C. ...., 9-21-60, Div. 4. 
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85.23 Length of Haul 


85.23 To require that Consolidated transport traffic moving to and 
from Petersburg and Camp Lee and points north of Richmond over circuitous 
route via Norfolk would not “‘promote safe, adequate, economical and ef- 
ficient service and foster sound economic conditions in transportation.” 
MC-F-7097, Old Dominion Frt. Line—Pur. (Por.)—N B & C Motor Lines, 
Eme., .... M,C. C. ...., 981-60, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Record does not show that competitive impact on existing car- 
riers would be so substantial as to impair traffic or revenues measurably. 
Record does show affirmatively that public benefits resulting from approval 
outweigh potential adverse effect of diversion of traffic and revenues from 
other carriers. MC-F-7006, Donaldson Transfer Co.—Control & Merger— 
Warren Transport, Inc., .... M. C. C. ...., 10-10-60, Div. 4. 

85.30 With service restriction imposed with respect to pipeline opera- 
tions, operations of other carriers in involved territory will not be detrimen- 
tally affected. MC-F-7116, Neff Trucking Co. Inc.—Pur. (Por.)—Rogers 
Truck Line, 10-3-60, Div. 4 

85.30 Operations of protestants which introduced evidence herein are 
substantial. They should have no difficulty, considering their size, facilities, 
and established positions in involved territory, in meeting competition of 
MMC and McKay following approval herein. MC-F-7001, D. B. Worster— 
Control—McKay & MacLeod Corp. & F. D. McKay, Inc., .... M. C. C. ...., 
10-11-60, Div. 4 


85.4 Effect Upon Employees 

85.41 Railroad 

85.41 As to employees covered by stipulation, no conditions in order 
are necessary. As to employees of applicants not covered by stipulation, 
Commission will prescribe for their protection conditions similar to those 
set forth in 257 I. C. C. 177. F. D. 21115, Chicago & N. W. Ry. Co.—Pur. 
etc.—Minneapolis & St. L. Ry Co., .... I. C. C. ...., 10-13-60, Div. 4. 
85.41 Railroad 


85.41 Same conditions imposed, 257 1.C.C. 177. F. D. 21067, Illinois 
Cc. R. Co.—Control—Peabody 8S. L. R.; Acquisition & Operation Peabody 
Spur Track, .... I. C. C. ...., 10-3-60, Div. 4 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 
4, unless otherwise stated: 
Illinois C. R. Co.—Construction & —— Rights, Lake Calumet Harbor, 
Cook Cty., Ill., F. D. 19538, . I.C. C. ...., 9-19-60, Commission. 


87. Disposition of Unification Resibeitiens 
87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 
Chicago & N. W. Ry. Co., Minneapolis & St. L. Ry. Co., F. D. 21115, 

D. B Gs cdacy OO 60. 
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87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Donaldson Transfer Co.—Control & Merger—Warren Transport, Inc., MC- 
Peueee, cece Be B.C. .00c5 Oe 


87.2 Purchase of Portion of Franchise 


87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Neff Trucking Co. Inc., Rogers Truck Line, MC-F-7116, 10-3-60. 

Whitlock, L. E., Truck Service, Inc., Rogers Truck Line, MC-F-7165, 10-3-60 
(embraced in MC-F-7116). 

87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 


Blanton Trucking Co. Inc., H. E. Hudgins & C. D. Thomas, MC-F-7034, 


10-7-60. 
Consolidated Freightways, Inc. (Wash. Corp.), N B & C Motor Lines, Inc., 
MC-F-7098, .... M. C. C. ...., 9-21-60 (embraced in MC-F-7097). 


Keller, E. M. & Co. Tne., Rogers Truck Line, MC-F-7122, 10-3-60 (embraced 
in MC-F-7116). 

Old Dominion Frt. Line, N B & C Motor Lines, Inc., MC-F-7097, .... M. C. C. 
eee, 9-21-60. 
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Bituminous Fine Coal, Ill., Ind. & Ky. to La Crosse, Wis. 65.12, 67.31, 71.30 
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Capecelatro, John & Ralph, Com. Car. Grandfather App. (npr) 20.40, 27.31° 
Capitol Bus Co. Ext.—Elmira (N. Y.)-Wilkes-Barre (Pa.) 

18.44, 18.57, 21.02, 26.60, 26.73, 27.21* 
Capone, J. & Sons, Inc. Cont. Car. App. 14.20, 24.03, 26.74, 27.41* 
Cement—Dundee, Mich. to Chicago, Ill. 53.10, 55.04, 67.64 
Central Transport, Inc. Ext.—Pyrophyllite (npr) 24.01, 27.32* 
Chicago & E. I. R. Co. Loan Guaranty (npr-?) 31.40 
Chicago & E. I. R. Co. Notes (npr-?) 33.21° 
Chicago & N. W. Ry. Co.—Discontinuance of Service bet. Mankato, Minn. 

& Rapid City, S. Dak. 29.03, 29.20, 29.32, 29.45 
Chicago, M., St. P. & Pac. R. Co. RS&I-Ap. 841 46.40 
Chicago & N. W. Ry. Co.—Pur. etc.—Minneapolis & St. L. Ry. Co. 

33.51*, 85.20, 85.41, 87.11* 
Chicago, R. I. & Pac. R. Co. Bonds (npr-?) 18.46 
Clay, Jerome, Com. Car. Grandfather App. (npr) 20.41, 27.32* 
Coal, see “Bituminous Fine Coal, Ill., Ind. & Ky. to La Crosse, Wis.” 
Coal to New York Harbor Area (No. 32871) 
02.10, 02.13, 53.00, 53.73, 67.31, 70.10, 70.11,74.10 
Commercial Oil Transport Ext.—Vegetable Oils, etc. (npr) 
13.72, 15.16, 18.38, 22.53, 27.31* 
Commercial Zones & Term. Areas (Baltimore, Md. Commercial Zone) 
11.11, 21.56, 21.59 
Commodities, see “Various Commodities—Bronx, N. Y. to New Eng.” 
Consolidated Freightways, Inc. (Wash. Corp.)—Pur. (Por.) N B & C Motor 

Lines, Inc. (embraced in Old Dominion Frt. Line—Pur. (Por.)— 

Same 87.27* 
Continental Oil Co. v. Kansas City S. Ry. Co. 02.23, 56.01, 56.30, 56.36 
Converse Trucking Service Com. Car. Grandfather App. (npr) 20.40, 21.02, 27.31* 
Convoy Co. Ext.—Secondary Movements from Ogden & Salt Lake City 

25.07, 25.41, 27.32° 
Cooper-Jarrett, Inc. Stock 33.70* 
Craig Trucking, Inc. Ext.—Pittsburgh (npr) 26.74, 27.32* 
Cyrus, L. R., Ext.—Pipeline Term. near Bethany, Mo. (npr) 26.74, 27.32° 


Dallas & Mavis Fwdg. Co. Inc. Ext.—Montpelier (embraced in Keal 
Driveaway Co. Ext.—Same) (npr) 27.32* 
Dallas & Mavis Fwdg. Co. Inc. Ext.—3-Wheeled Elec.-Powered Vehicles 
from Anaheim, Calif. (npr) 24.55, 24.57, 27.31° 
Davenport, Iowa-Rock Island & Moline, Ill. Commercial Zone 11.11, 21.59 
DeCamp Bus Lines Ext.—Parkway (npr) 15.10, 16.10, 18.32, 21.44, 23.61, 23.80, 27.21* 
Denver Chicago Trucking Co. Inc. Stock (npr) 33.53* 
Donaldson Transfer Co.—Control & Merger—Warren Transport, Inc. 
16.10, 21.11, 21.42, 21.81, 85.30, 87.13* 
Donaldson Transfer Co.—Conversion (embraced in Same—Control & 
Merger—Warren Transport, Inc.) 27.31° 


Edwards Trucking, Inc. Com. Car. Grandfather App. (npr) 20.40, 20.41, 27.31* 
Elliott, A. S., Com. Car. App. 05.90, 23.60, 27.32* 
Express Van Lines, Inc. Ext.—Alaska (npr) 24.10, 27.32* 


Film Exchange Transfer Co. Inc. Ext.—Magazines (npr) 23.10, 26.71, 27.31* 
Flippin, E. W., Com. Car. Grandfather App. (npr) 20.40, 27.31° 
Foote Mineral Co. v. Atchison, T. & S. F. Ry. Co. 67.32 
Frigid Transport System Sec. 7 Grandfather App. (npr) 20.40, 20.43, 21.22, 27.31* 
Fuel, see “Jet Fuel by Pipeline Within State of Idaho” 


Gay, C. C., Ext.—Liquid Fertilizer Ingredients (npr) 20.30, 24.52, 27.31%, 28.33 
Givens, Wm. A. (W. A. Givens, Jr. Executor) Ext.—Boots (npr) 
16.52, 18.35, 24.01, 26.71, 27.32* 


Hemingway Bros. Interstate Trucking Co. Debentures (npr) 33.14* 
Herr, B. H., Ext.—Philadelphia, Pa. (npr) 16.33, 24.13, 27.32* 
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Illinois C. R. Co.—Construction & Trackage Rights, Lake Calumet 
Harbor, Cook Cty., Ill. 17.02, 18.57, 86.31* 
Illinois C. R. Co.—Control—Peabody S. L. R.; Acquisition & Operation 
Peabody Spur Truck (npr) 27.11*, 80.01, 80.09, 81.71%, 85.41 
Increases, see “Switching—Increases—Houston & Eagle Pass, Texas” 
Indiana Refrigerator Lines, Inc. Ext.—Frozen Dough (npr) 24.01, 27.32* 
Inland Motor Frt. Grandfather App. 02.02, 27.31* 
Insured Transporters, Inc. Ext.—Trucks from Salinas, Calif. (npr) 
21.02, 21.42, 24.01, 27.31* 
Iron or Steel Articles—Chicago, Ill. to Terre Haute, Ind. (I & S M-13523) 
55.83, 67.61 


Jcffries, H. J., Truck Line, Inc. Ext.—Lumber (npr) 23.40, 27.32* 
Jet Fuel by Pipeline Within State of Idaho (No. 33450) 02.24, 11.00 


Keal, Curtis, Transport Co. Inc. Ext.—Montpelier (embraced in Keal 

Driveaway Co. Ext.—Same) (npr) 27.32* 
Keal Driveaway Co. Ext.—Montpelier (npr) 20.30, 27.41* 
Keller, E. M. & Co. Inc.—Pur. (Por.)—Rogers Truck Line (embraced 

in Neff Trucking Co. Inc.—Pur. (Por.)—Same) (npr) 87.27* 
Kirbery Transp. Inc. Conversion Proceeding (npr-?) 21.22, 27.31° 
Klankowski, Paul, Ext.—Minn. Counties (npr) 21.21, 27.31° 
Kuntzman, R., Inc. Ext.—Cleveland, Ohio (npr) 26.74, 27.32* 


Lewis Motor Service Conversion Proceeding 02.02, 16.33, 21.81, 23.60, 27.31° 
Lewis Motor Service Ext.—Garments 22.85, 23.70, 24.11, 27.32* 
Liquid Transport Corp. Ext.—Chemicals in Bulk (npr) 24.01, 27.32° 
Lowenstein, Sam, Cont. Car. Grandfather App. (npr) 20.40, 27.32°* 


Macoy, A. B., Com. Car. App. (npr) 23.21, 24.68, 27.32* 
MacPhee, S. J., Com. Car. Grandfather App. (npr) 13.71, 27.31* 
Martin, L. O., Com. Car. Grandfather App. (npr) 20.40, 21.59, 27.31* 
Maryland Transp. Co. Ext.—Specified Commodities 21.40, 25.07, 25.51, 27.32° 
Mason & Dixon Tank Lines, Inc. Ext.—Davidson Cty. Tenn. (npr) 

22.54, 23.70, 24.01, 27.32* 
McKay, F. D., Inc. Com. Car. App. (embraced in D. B. Worster—Control— 

McKay & MacLeod Corp. & F. D. McKay, Inc.) 27.31° 
McKenna, P. H., Com. Car. Grandfather App. (npr) 20.40, 21.59, 27.31* 
Meats, Packinghouse Products—Sioux Falls, S. Dak. to St. Louis (Mo.) 

(I & S M-13402) 55.80, 67.83 
Missouri Pac. R. Co. Equipment Trust Ctfes (npr-?) 33.12* 
Mistletoe Exp. Service Ext.—Durant, Okla.—Sherman, Texas (npr) 26.74, 27.31* 
Modifications of Systems or Devices, see “Boston & M. R. BS-Ap. 14646,” 

“New York Central R. Co. BS-Ap. 14527” 

Montgomery, J. B., Inc. Conversion App. (embraced in J. B. Montgomery, 

Inc. Modification of Permit) 27.31* 
Montgomery, J. B., Inc. Modification of Permit 05.10, 20.41, 21.81, 27.31* 
Moore, R. L. & J. T. (MC-FC-62689), see “Trans-Cold Exp.” 

Morton Salt Co. v. Southern Pac. Co. 62.01, 67.36 


Neff Trucking Co. Inc.—Pur. (Por.)—Rogers Truck Line (npr) 
17.42, 22.00, 83.10, 83.30, 84.34, 85.30, 87.23* 
Nelson, H. J. & J. M., Ext.—Wis. (npr) 14.21, 24.03, 24.78, 27.41* 
New York Central R. Co. BS-Ap. 14527 (Modifications of Systems or 
Devices) 46.31* 
New York Central R. Co.—Abandonment (Por.) Adirondack Br. in 
Franklin Cty. N. Y. 
16.10, 16.30, 16.52, 17.31, 17.50, 18.41, 18.57, 29.20, 29.45, 29.91* 
New York Harbor Area, see “Coal to” 
Noll, H. J., Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Norfolk S. Ry. Co. Loan Guaranty (npr-?) 31.40 
Norfolk S. Ry. Co. Notes (npr-?) 33.21* 
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Ohio-Tri-County Trucking Co. Ext.—Slag (npr) 24.11, 24.13, 27.32* 
Old Dominion Frt. Line—Pur. (Por.)—N B & C Motor Lines, Inc. 
15.21, 21.56, 83.10, 84.20, 84.26, 84.30, 85.22, 85.23, 87.27° 


Pacific Intermountain Exp. Co. Com. Car. Grandfather App. (npr) 04.00, 27.31° 
Panhandle Eastern Pipe Line Co. v. Atchison, T. & S. F. Ry. Co. 11.89, 60.31, 67.61 
Paper—From Detroit, Mich. to Chicago, Ill. (I & S M-13388) 21.42, 55.10, 55.24, 67.65 
Pennsylvania R. Co.—Discontinuance of Passenger Service bet. Trenton 
& Phillipsburg, N. J. (npr) 29.03, 29.30, 29.45 
Petersen, Lester, Ext.—Minneapolis, Minn. (npr) 21.52, 26.43, 27.31° 
Petroleum Products—Portland, Maine to N. H. (I & S 7322) 60.31, 67.62 
Petroleum Products—Water-Motcr—Inland Navgn. Co. (I & S M-12947) 
02.22, 02.23, 04.20, 11.5, 16.20, 16.21, 54.10, 57.12, 67.52 
Petroleum Transit Co. Inc. Ext.—Bag & Bulk Cement (embraced in 
Asphalt Haulers Co. (now retitled Russ Transport, Inc.) Ext.— 
Cement) (npr) 27.31° 
Petroleum Transit Co. Inc. Ext.—Liquid Fertilizer Ingredients (embraced 
in C. C. Gay Ext.—Same) (npr) 27.32° 
Pirkle, Otto, Ext.—Western Points (npr) 24.75, 27.31* 
Pittsburgh & L. E. R. Co. Equipment Trust Ctfes (npr-?) 33.12° 
Poole, Walter, Ext.—Calcium Chloride 04.01, 05.90, 16.10, 27.32* 
Portland Term. Co. Competitive Bidding Exemp. (npr) 32.62 
Pre-Fab Transit Co. Ext.—Agricultural Implements (npr) 24.11, 27.32° 
Pre-Fab Transit Co. Ext.—Ohio Points & Parkersburg, W. Va. (npr) 
24.01, 24.55, 26.71, 27.32° 
Prescott Transfer & Storage, Inc. Ext.—Ark. (npr) 20.08, 27.31° 
Products, see “Meats, Packinghouse Products—Sioux Falls, 8. Dak. to 
St. Louis” 
Products, see “Petroleum Products—Portland, Maine to N. H.” 
Products, see “Petroleum Products—Water-Motor—Inland Navgn. Co.” 


R. C. Motor Lines, Inc. Note (npr) 33.13° 
Refrigerated Truck Lines Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Reinhold, Richard, Com. Car. App. (npr) 04.52, 24.10, 27.31° 
Ruan Transport Corp. Ext.—Phosphoric Acid (npr) 24.10, 26.71, 27.32° 
Rules, Standards & Instructions for Installation, etc., see “Chicago, M., 
St. P. & Pac. R. Co. RS&I-Ap. 841,” “Seaboard A. L. R. Co. 
RS&I-Aps. 813, 814, 815, 863, 865, 868, 882, 883” 
Russ Transport, Inc., see “Asphalt Haulers Co.” 


San Diego & A. E. Ry. Co.—Abandonment of Por. of Chula Vista Br. 

(San Diego Cty., Calif.) (npr-?) 29.45, 29.91° 
Schenley Distillers, Inc. v. New York Central R. Co. 62.04, 67.63 
Schwarzkopf, Carl, Com. Car. App. (npr) 24.01, 24.13, 24.42, 27.32 
Seaboard A. L. R. Co.—Abandonment bet. Plains & Melvin, Fla. (npr-?) 

29.45, 29.91* 
Seaboard A. L. R. Co. (Rules, Standards & Instructions, etc.) RS&I-Aps. 

813, 814, 815, 863, 865, 868, 882, 883 46.40 
Shein’s Exp. Ext.—Yorklyn (Del.) (npr) 21.32, 24.72, 27.31° 
Short Line Delivery Corp. Ext.—Philadelphia, Pa. (npr) 18.32, 26.71, 27.31° 
Smith’s Transfer Corp. of Staunton, Va. Note (F. D. 21213) (npr) 32.90, 33.23 
Smith’s Transfer Corp. of Staunton, Va. Note (F. D. 21228) (embraced in 

Same F. D. 21213) (npr) 33.31° 
Smith’s Transfer Corp. of Staunton, Va. Securities (F. D. 21229) (em- 

braced in Smith’s Transfer Corp. of Staunton, Va. Note) (npr) 33.48* 
Smolowitz, Harry & Morris, Ext.—10 States (npr) 24.01, 27.32° 
Southern Pac. Co. Equipment Trust Ctfes (npr-7?) 33.12* 
Sprague & McCormick, Inc. Conversion App. (npr) 21.81, 27.31° 
Steel, see “Iron or Steel Articles—Chicago, Ill. to Terre Haute, Ind.” 

Stokes, Jake & Johnson McMurphy Conversion Proceeding (npr) 21.81, 27.31° 
Student Transp. Co. Com. Car. App. (npr) 23.62, 27.21° 
Sunnyland Refining Co. Inc. Com. Car. Grandfather App. (npr) 20.40, 27.32* 














436 I. C. C. PRACTITIONERS’ JOURNAL 





Superior Carriers Ext.—Oils (npr) 21.02, 22.54, 26.71, 27.32* 
Switching—Increases—Houston & Eagle Pass, Texas (I & S 7148) 
16.46, 42.50, 58.80, 64.11, 65.22 


Thomson Phosphate Co. v. Atlantic C. L. R. Co. 67.57 
Trans-Cold Exp. Inc. (formerly R. L. & J. T. Moore dba Same) Ext.— 

Goldsboro (Md.) (npr) 24.10, 27.31° 
Tremblay Transport, Inc. Ext.—East. States (npr) 26.71, 27.32° 
Various Commodities—Bronx, N. Y. to New Eng. (I & S M-13428) 55.24, 67.99 
Washington, D. C. Commercial Zone 17.43, 21.56, 21.58, 21.59 
Watson Bros. Transp. Co. Inc. Ext.—Kans., Nebr. & Mo. 20.43, 24.24, 27.31° 
Watson Bros. Transp. Co. Inc. Grandfather App. (Sub 210) (embraced in 

Same Ext.—Kans., Nebr. & Mo., Sub 211) 27.31* 
Western Pac. R. Co.—Discontinuance of Service bet. Salt Lake City, Utah 

& Oakland, Calif. (npr) 14.0, 29.03, 29.20, 29.45 
Whitehouse Trucking, Inc. Ext.—Agricultural Implements (embraced in 

Pre-Fab Transit Co. Ext.—Same) (npr) 27.32° 
Whitehouse Trucking, Inc. Ext.—Prefab Bldg. (npr) 26.71, 27.32° 


White’s Trucking Service, Inc. Com. Car. Grandfather App. (npr) 
16.22, 20.40, 23.40, 27.32* 
Whitfield Tank Lines, Inc. Ext.—Animal Fats (npr) 24.14, 27.31° 
Whitlock, L. E., Truck Service, Inc.—Pur. (Por.)—Rogers Truck Line 
(embraced in Neff Trucking Co. Inc.—Pur. (Por.)—Same) (npr) 87.23* 


Wilson Bros. Truck Line, Inc. Com. Car. Grandfather App. (npr) 20.40, 27.32* 
Wolford, R. E., Com. Car. App. (npr) 27.32° 
Woodruff, Mark, Com. Car. App. (npr) 24.01, 27.32* 
Woods Industries, Inc.—Control—United Transports, Inc. 31.0, 81.00, 81.74* 
Woods Industries, Inc.—Stock (embraced in Same—Control—United 
Transports, Inc.) 33.54* 


Worster, D. B.—Control—McKay & MacLeod Corp. & F. D. McKay, Inc. 
21.33, 23.42, 24.01, 24.17, 80.13, 81.73*, 82.14, 83.92, 85.30 


Zone, see “Washington, D. C. Commercial Zone” 
Zones, see “Commercial Zones & Term. Areas,” etc. 


Zuber, Ernest, Conversion Proceeding (npr) 21.81, 23.70, 27.32* 

















List of New Members * 


R. E. Buckwalter, 260 West Hudson Avenue, Englewood, New Jersey. 
Philip N. Crowley, Attorney at Law, Ashburn, Virginia. 


John C. Danielson, Attorney, The Chicago & North Western Railway Company, 
400 West Madison Street, Chicago 6, Illinois. 

Eugene V. Fitzpatrick, General Agent, Louisville & Nashville Railroad Company, 
1026 Fidelity-Philadelphia Trust Building, Philadelphia 9, Pennsylvania. 

Herbert C. Forrester, Traffic Manager, Cooperative G. L. F. Exchange, Inc., 1800 
South Clinton Street, Baltimore 24, Maryland. 

William J. Hickey, Attorney, Consolidated Freightways, Inc., 175 Linfield Drive, 
Menlo Park, California. 

Frederick V. Holloran, Assistant Traffic Manager, Polaroid Corporation, 730 Main 
Street, Cambridge 39, Massachusetts. 

Homer H. Kirby, Attorney, 3409 Patterson Street, N. W., Washington 15, D. C. 


Burt R. Osterman, Regional Traffic Manager, Pennsalt Chemicals Corporation, 
Post Office Box 1297, Tacoma, Washington. 


Howard E. Roos, General Attorney for Oregon, Union Pacific Railroad Company, 
727 Pittock Block, Portland 5, Oregon. 


David J. Speert, Director of Transportation, Brooklyn Chamber of Commerce, 
26 Court Street, Brooklyn 1, New York. 


Marc William Suffern, Attorney at Law, 140 East Main Street, Middletown, New 
York. 


Frederick A. Winkler, Assistant to General Agent, Louisville & Nashville Railroad 
Company, 1026 Fidelity-Philadelphia Trust Building, Philadelphia 9, Pennsyl- 
vania. 


MEMBERSHIPS RESUMED 


Berl I. Bernhard, Attorney at Law, Verner & Bernhard, 801 National Grange Building, 
1616 H Street, N. W., Washington 6, D. C. 


John R. Carver, Vice President and General Counsel, Mohawk Airlines, Inc., Oneida 
County Airport, Utica, New York. 

Leonard N. Conyers, 3919 North Fourth Street, Arlington 3, Virginia. 

Harold A. Johnson, Attorney at Law, 3801 West Jefferson Avenue, Detroit 16, 
Michigan. 

Arthur Edward Lee, 7512 Arlington Street, Kansas City 38, Missouri. 

Leon Wm. Morse, Traffic Manager, William H. Rorer, Inc., 4865 Stenton Avenue, 
Philadelphia 44, Pennsylvania. 

James V. Nazzaro, Sr., 62 Myrtle Avenue, Dover, New Jersey. 

Horace E. Noyes, 3202 Woodland Road, Los Alamos, New Mexico. 





* Elected to membership December, 1960. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New jersey 
Metropolitan New York Chapter 


Richard E. Costello, Chairman, Commerce Counsel, Erie-Lacka- 
wanna Railroad Company, 140 Cedar Street, New York 6, New York. 
Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


James H. Sweeney, Chairman, Traffic Manager, Hussmann Refrig- 
erator Company, P. O. Box 400, Haddonfield, New Jersey. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 p. m., Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and bylaws of the 
Association, provided, Reaver, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
— in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member.) 
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District of Columbia Chapter 


John C. Bradley, Chairman, Rice, Carpenter and Carraway, 618 
Perpetual Building, Washington 4, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 
District 4—Pennsylvania (western half), Ohio and West Virginia 

Pittsburgh Chapter 


Dwight L. Koerber, Chairman, Executive Secretary, The Coal Traffic 
Bureau, 1011 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 

Cleveland Chapter 

Frank T. Day, President, Traffic Manager, The Warner & Swasey 
Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 

Meets: Quarterly on third Tuesday of the month. 


District 5—-Virginia, North Carolina and South Carolina 
Richmond Chapter 
James E. Lewis, Jr., President, Assistant to Director of Traffic, 
Reynolds Metals Company, Reynolds Metals Building, Richmond 19, 
Virginia. 
Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 
Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Harold E. Spencer, General Chairman, Belnap, Spencer, Hardy & 
Freeman, One North LaSalle Street, Chicago 2, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Thurlow N. Hackney, President, Traffic Manager, Franklin Manu- 
facturing Company, 65-22nd Avenue, N. E., Minneapolis 18, Minnesota. 
Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


George T. Brewer, Jr., Chairman, Assistant General Traffic Man- 
ager, A. O. Smith Corporation, P. O. Box 584, Milwaukee 1, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 

W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 p. m., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. Out-of-town members are cordially tm- 
vited to attend these meetings. 


St. Louis Chapter 


Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 

George T. Thomas, Chairman, Service Pipe Line Company, Post 

Office Box 1979, Tulsa, Oklahoma. 
District 12—Texas 
Amarillo Chapter 


Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 


4 Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 


C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Fort Worth 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 
South Texas Chapter 
3 Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

’ District 14—Montana, Idaho and Utah (No chapters at present) 

District 15—-Washington and Oregon 

4 Puget Sound Chapter 

> Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
, Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially invited to attend. 


, Portland, Oregon, Chapter 
| William L. Bush, Chairman, Standard Oil Company of California, 
; P. O. Box 950, Portland 7, Oregon. 
District 16—California, Nevada and Arizona 
San Francisco Region Chapter 

Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran. 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 





